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I. INTRODUCTION. 

 Enbridge Energy, Limited Partnership’s (“Enbridge”) existing Line 3 pipeline has served 

Minnesota and neighboring states for more than 40 years, providing critical energy resources to 

Minnesota and the Midwest.  Consistent with federal and state law and its own commitment to 

safety, Enbridge has carefully evaluated the integrity of existing Line 3 and determined it is time 

to reinvest in this important energy infrastructure.  The condition of existing Line 3 and the 

overall demand on the Enbridge Mainline System support its full replacement.   

 Enbridge cannot fully replace the pipeline, however, without approval from the 

Minnesota Public Utilities Commission (“Commission”).  Accordingly, Enbridge has applied for 

a certificate of need (“CN”) and a pipeline routing permit (“Route Permit”) for the Line 3 

Replacement Project (the “Project”).  The record before the Commission demonstrates, among 

other things, the following facts: 

• The existing Line 3 has a unique combination of characteristics that has made 
the pipeline particularly susceptible to integrity threats.  While Enbridge has 
managed these threats through its integrity management program, it is not 
possible to stop external corrosion without an extensive dig and repair 
program, affecting hundreds of landowners each year;1   

• Enbridge and the United States Department of Justice (“USDOJ”) agree that 
these integrity issues are best addressed by replacing Line 3;2 

• The Enbridge Mainline System does not fully meet Enbridge’s customers’ 
demand for crude oil transportation today, in part due to Line 3 operating at 
less than its original design capacity due to integrity issues;3 

• Without replacement of Line 3, the Enbridge Mainline System’s ability to 
meet Minnesota refinery and other regional demand for crude oil will worsen 
and thousands of “integrity digs” will occur across northern Minnesota, 

                                                
1 See Sections II(C) and (D) herein. 

2 See Section II(D) herein. 

3 See Sections V(A)(1) and (4) and V(C)(1) herein. 
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including on the Leech Lake and Fond du Lac Reservations and Chippewa 
National Forest (“CNF”), which are crossed by the existing Line 3;4 

• Approval of this Project will restore Line 3’s original operating capacity, 
better meeting customer needs, and result in an efficient and reliable state-of-
the-art pipeline, in place of a 40-year-old pipeline;5 and 

• Enbridge’s proposed route, with proposed modifications, respects the Leech 
Lake Band of Ojibwe’s (“Leech Lake Band”) sovereignty and balances 
Minnesota’s other routing criteria in a reasonable and responsible manner.6 

 The extensive record in this case and application of Minnesota law require the 

Commission to grant a CN and issue a Route Permit for Enbridge’s Preferred Route with the 

addition of RSA-05.  Doing so will improve the adequacy, reliability and efficiency of energy 

supplied to Minnesota and its neighboring states and preserve Minnesota’s strong commitment to 

environmental protection and safety.   

II. THE FACTS. 

A. THE LINE 3 REPLACEMENT PROGRAM. 

The Line 3 Replacement Program (“L3R Program”) is a $7.5 billion replacement of 

existing Line 3, which has been in-service since the 1960s across Canada, North Dakota, 

Minnesota, and Wisconsin.  Enbridge proposed the L3R Program as an integrity and 

maintenance-driven program designed to address identified mechanical integrity deficiencies on 

the existing Line 3 pipeline and return the pipeline to the operating capabilities for which it was 

designed.7  The replacement pipeline will serve the same markets and transport the same 

                                                
4 See, e.g., Sections V(B)(2)(c) and (C)(2) herein. 

5 See, e.g., Section V(B)(1) herein. 

6 See generally Section VII(A) herein. 

7 Ex. EN-24 at 5 (Eberth Direct). 
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products as the existing Line 3 has done throughout its operating history.8  The L3R Program has 

been approved in Canada, North Dakota, and Wisconsin.9        

B. LINE 3 REPLACEMENT PROJECT OVERVIEW. 

The Project is part of the Minnesota portion of the L3R Program and includes the 

replacement of existing Line 3 in Minnesota.  Existing Line 3 is located in the Enbridge Mainline 

Corridor.10  Because of development in and around that corridor, safety concerns related to 

construction in a pipeline-congested corridor, feedback from the Leech Lake Band indicating 

that the Band would not approve the Project across its reservation, and feedback from the United 

States Forest Service that it was not amenable to a new or expanded utility corridor through 

CNF, Enbridge developed a route that deviates from the Enbridge Mainline Corridor in 

Clearbrook and instead follows the Minnesota Pipe Line Company (“MPL”) crude oil pipelines 

south to about Park Rapids, before turning east and following high voltage transmission lines and 

road rights-of-way for much of the route before joining back up with the Enbridge Mainline 

Corridor in Carlton County (the “Preferred Route”).11  As discussed in more detail in Section 

II(E), the Preferred Route avoids the concerns identified above while still making deliveries to 

MPL in Clearbrook and to Superior.  Once the Project is placed into service, Enbridge plans to 

deactivate the existing Line 3 in place, as discussed more fully in Schedule 6 of Mr. Barry 

Simonson’s direct testimony.12  

                                                
8 Ex. EN-24 at 6 (Eberth Direct). 

9 Thief River Pub. Hrg. Tr. Vol. 1B at 75-76 (Sept. 26, 2017) (Eberth). 

10 Ex. EN-6 at 4 (McKay Direct). 

11 Ex. EN-24 at 23 (Eberth Direct).  

12 Additional detailed description of the proposed Project, associated facilities, and construction 
techniques is included in Enbridge’s Proposed Findings of Fact. See Enbridge Proposed Findings of Fact 
(Jan. 16, 2018) (eDocket No. 20181-138991-02). 
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C. REPLACING LINE 3 ENSURES CONTINUED SAFE AND RELIABLE 

PIPELINE OPERATION. 

Enbridge is committed to replacing Line 3 because it is the best choice to ensure the 

continued safe and reliable operation of Enbridge’s Mainline System.13 Enbridge continuously 

monitors and evaluates its pipelines to ensure they are operating safely.14 Through these ongoing 

evaluations, Enbridge identified a combination of integrity conditions on Line 3 that, absent 

replacement, will make safely maintaining the existing Line 3 an extraordinary challenge in the 

coming years.15  Specifically, the pipe materials, coating, installation method, operating history, 

and surrounding environment – together – resulted in existing Line 3 having the largest external 

corrosion anomaly density on the Enbridge Mainline System.16   

To ensure safe and reliable operation of existing Line 3, Enbridge implemented a 

voluntary pressure reduction on the discharge of all pump stations in 2008.  In 2010, Enbridge 

extended the pressure restriction to include the entire pipeline to further increase the line’s 

operating safety margin. Finally, in 2012, Enbridge permanently de-rated existing Line 3’s 

maximum operating pressure.17 

This has prevented further releases, but means that Line 3 cannot return to the capacity 

for which it was originally designed.18 Further, the external corrosion cannot be stopped without 

an extensive dig and repair program that will increase in an exponential fashion over the coming 

                                                
13 Ex. EN-24 at 7-8 (Eberth Direct). 

14 Ex. EN-12 at 6-7 (Kennett Direct). 

15 Ex. EN-12 at 20-21 (Kennett Direct). 

16 Ex. EN-12 at 29 (Kennett Direct). 

17 Ex. EN-12 at 20 (Kennett Direct). 

18 Ex. EN-12 at 20 (Kennett Direct). 
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years.19 To put this into perspective, Enbridge performed over 950 excavations in the last 16 

years on Line 3 in the U.S. and is forecasting approximately 7,000 excavations in the U.S. in the 

next 15 years just to keep Line 3 operating at a reduced capacity.20 The resources required for 

such a program, and the disruption to the environment and landowners along the pipeline, would 

be extraordinary.21  The cost of such an extensive dig and repair program is nearly equal to that 

of replacement.22  Even so, the dig and repair program cannot comprehensively address the 

pervasive integrity issues present on Line 3, nor can it restore the pipeline capacity needed to 

reliably serve refiners.23  

Replacing Line 3 provides numerous benefits to the Enbridge Mainline System, 

customers, and the public. The Project will be constructed using modern pipeline design, 

manufacturing, coating, installation techniques, and the knowledge of the human, environmental 

and routing factors that Enbridge has acquired over its more than 65 years of operating history in 

this area.24 As examples, the Project will be constructed with thicker-walled pipe with yield 

strength 35 percent greater than existing Line 3 and will be installed with upgraded 

instrumentation to feed even more information into Enbridge’s leak detection system.25  Its 

design also reduces per barrel energy usage across the Enbridge Mainline System, and its mixed 

service design will restore capacity and flexibility needed to meet ever changing crude oil 

                                                
19 Ex. EN-12 at 20 (Kennett Direct). 

20 Ex. EN-12 at 24 (Kennett Direct). 

21 Ex. EN-68 at 2-3 (Kennett Summary). 

22 Ex. EN-12 at 24 (Kennett Direct). 

23 Ex. EN-12 at 24 (Kennett Direct). 

24 Ex. EN-24 at 6-7 (Eberth Direct). 

25 Ex. EN-22 at 5 (Simonson Direct); Ex. EN-35 at 5 (Philipenko Rebuttal); Ex. EN- 16 at 13 
(Baumgartner Direct).   
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demand.26  Accordingly, Enbridge has proposed the Project to ensure the continued safe 

operation of the Enbridge Mainline System, to restore the capacity needed to meet current and 

forecasted demands from shippers, and to ensure continued reliable crude oil transportation to 

refiners in Minnesota, other Midwestern states, Eastern Canada, and the Gulf Coast.27 

D. ENBRIDGE IS REQUIRED TO REPLACE EXISTING LINE 3 PENDING 

RECEIPT OF REGULATORY APPROVALS. 

The Project is consistent with Enbridge’s obligations to the federal government, which 

require Enbridge to seek regulatory approvals to replace the existing Line 3.  Specifically, after 

Enbridge submitted its CN and Route Permit Applications to the Commission, and as the result 

of a settlement of litigation that followed the unintentional releases of crude oil from Enbridge’s 

Line 6B near Marshall, Michigan, in July 2010 and from Enbridge’s Line 6A near Romeoville, 

Illinois, in September 2010, Enbridge agreed to a proposed Consent Decree with USDOJ, on 

behalf of the U.S. Environmental Protection Agency (“USEPA”) and U.S. Coast Guard 

(“USCG”), which requires Enbridge to replace and then take existing Line 3 out of service as 

expeditiously as practicable after receipt of approvals for the Project.28  The Consent Decree has 

been in effect since May 23, 2017.29 

As it relates to the original Line 3, the Consent Decree requires Enbridge to replace 

existing Line 3 as expeditiously as possible once all regulatory approvals are received, and then 

take existing Line 3 out of service. Further, after existing Line 3 is taken out of service, the 

Consent Decree states that “Enbridge shall be permanently enjoined from ever operating, or 

                                                
26 Ex. EN-19 at 5 (Glanzer Direct). 

27 Ex. EN-24 at 6-7 (Eberth Direct). 

28 Ex. EN-24 at 8 (Eberth Direct); Ex. EN-30, Sched. 1 (Eberth Rebuttal).  

29 Ex. EN-30 at 15 (Eberth Rebuttal). 
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allowing anyone else to operate, any portion of the pipeline for the purpose of transporting oil, 

gas, diluent or any hazardous substance.”30  

The Consent Decree required Line 3 to be taken out of service by December 31, 2017; 

after that date, its continued operation is subject to additional requirements.31  These additional 

requirements include the completion and validation of in-line inspections annually for crack, 

corrosion, and geometry threats (Enbridge currently inspects every 12 to 18 months) and 

completion of identified repairs.32 

E. THE PROJECT HAS BENEFITTED FROM EXTENSIVE PUBLIC AND 

STAKEHOLDER ENGAGEMENT AND INVOLVEMENT. 

1. Enbridge Conducted a Lengthy and Detailed Routing Analysis that 

Incorporated Stakeholder Feedback. 

Enbridge has spent tens of thousands of hours developing and evaluating the Preferred 

Route.33  The Preferred Route best balances the various factors the Commission must consider in 

determining a route for the Project, including the interests of stakeholders and environmental 

concerns.34  It provides the most efficient and practicable means of meeting the stated need of the 

Project.35 It balances Minnesota’s routing criteria and maximizes the use of existing 

infrastructure through the existing connections at Clearbrook and Superior.36  It avoids routing 

through areas of significant population density.37  Furthermore, the Preferred Route avoids or 

                                                
30 Ex. EN-30, Sched. 1 at para. 22(e) (Eberth Rebuttal). 

31 Ex. EN-30, Sched. 1 at 29-30 (Eberth Rebuttal); Ex. EN-12 at 24 (Kennett Direct).  

32 Ex. EN-12 at 24 (Kennett Direct) and Ex. EN-30, Sched. 1 at 29-30 (Eberth Rebuttal). 

33 Ex. EN-24 at 27 (Eberth Direct). 

34 Ex. EN-30 at 11-12 (Eberth Rebuttal). 

35 Ex. EN-24 at 27 (Eberth Direct). 

36 Ex. EN-24 at 27 (Eberth Direct). 

37 Ex. EN-24 at 27 (Eberth Direct). 
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minimizes potential impacts to people and the environment through minor reroutes.38  It also 

addresses concerns of landowners living along the route, as evidenced by the fact that Enbridge 

has entered into voluntary easements with approximately 94 percent of the private landowners on 

the Preferred Route.39  

The Project routing process started in 2014.40 Enbridge analyzed potential routes in 

compliance with the Route Permit requirements under Minnesota Statutes Chapter 216G and 

Minnesota Rules Chapter 7852.41 As part of this analysis, Enbridge balanced different interests 

and environmental concerns, such as the impacts on land use, terrain and geology, soils, 

vegetation, wildlife, fisheries, groundwater resources, surface water resources, wetlands, roads, 

forest lands, cultural resources, and federal, state, or county recreational areas, as well as 

socioeconomic impacts.42  Enbridge considered a number of route alternatives when it developed 

the Route Permit Application.43 

In addition, Enbridge solicited feedback from landowners, agencies, and local 

government officials through early coordination letters and open houses.44   Once an initial route 

was identified through a broad and interactive process with stakeholders, extensive civil and 

environmental field surveys were conducted (with landowner permission) to assist in the 

refinement of the Preferred Route.45  Finally, through consultation with landowners, 

                                                
38 Ex. EN-24 at 27 (Eberth Direct). 

39 Ex. EN-6 at 12 (McKay Direct). 

40 Ex. EN-24 at 7-8 (Eberth Direct). 

41 Ex. EN-24 at 22 (Eberth Direct). 

42 Ex. EN-24 at 22 (Eberth Direct). 

43 Ex. EN-24 at 24 (Eberth Direct). 

44 Ex. EN-24 at 23 (Eberth Direct). 

45 Ex. EN-24 at 23 (Eberth Direct). 
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communities, environmental agencies, and other stakeholders, the Preferred Route was 

developed.46 

2. The Preferred Route Responds to Feedback from the Leech Lake 

Band. 

The decision not to route the Project along the Enbridge Mainline Corridor came from 

balancing the strong preference for utilizing existing right-of-way with current congestion along 

that corridor, input from stakeholders, specifically the Leech Lake Band, and the interests of 

avoiding CNF.47   

The Leech Lake Band has repeatedly expressed its position to the state agencies 

regarding the pipelines and the right-of-way over the reservation and any in-trench 

replacement.48  In 2013, Leech Lake Band stated that North Dakota Pipeline Company did not 

have legal or regulatory approval to expand the Enbridge Mainline System through the Leech 

Lake Reservation, and requested that the Commission insist on an alternative route around the 

Reservation.49  Leech Lake Band’s objection to constructing the Project through the Reservation 

has been consistent throughout the permitting process.50  Leech Lake Band has stated, 

repeatedly, that it would not allow any replacement of Line 3 whether in trench or alongside the 

current Line 3.51  In a resolution dated November 27, 2017, Leech Lake Band reiterated its 

refusal to approve a route across the Reservation and resolved to “use all means at its disposal to 

                                                
46 Ex. EN-24 at 23 (Eberth Direct). 

47 Ex. EN-24 at 25 (Eberth Direct). 

48 Evid. Hrg. Tr. Vol. 10A (Nov. 16, 2017) at 74 (Brown). 

49 Ex. EN-24, Sched. 6 at 1-2 (Eberth Direct). 

50 See Evid. Hrg. Tr. Vol. 10A (Nov. 16, 2017) at 142 (Brown) (“Enbridge will not get a permit 
from Leech Lake to access our property.”). 

51 Ex. LL-4 (Official Statement of Leech Lake Band, dated November 14, 2017); see also (Evid. 
Hrg. Tr. Vol. 10A (Nov. 16, 2017) at 67-68 (Brown) (“we are opposed and will not allow any 
replacement in place alongside of it”). 
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ensure that the Line 3 proposed route does not cross through the Leech Lake Indian 

Reservation.”52  

3. Enbridge has Further Refined the Preferred Route to Avoid and/or 

Mitigate Potential Impacts. 

Enbridge refined the Preferred Route and workspace through a process based on 

extensive consultation with agencies that have jurisdiction over the Project (such as the 

Minnesota Department of Natural Resources (“MDNR”)) and other stakeholders (such as 

Kennecott Exploration Company and White Earth Band of Ojibwe (“White Earth Band”)), along 

with the results of tens of thousands of hours spent in the field by environmental and 

construction survey staff to make changes to the pipeline route – changes both big and small.53  

In addition, Enbridge carefully considered comments received during the public comment 

periods open in 2015 and 2016.54  As a result of this public and stakeholder input, Enbridge 

made over 50 changes to the proposed centerline of its Preferred Route and incorporated 23 

proposed route alternatives.55  These route changes illustrate Enbridge’s continuing stakeholder 

engagement and commitment to balancing the interests of stakeholders as well as environmental 

concerns. 

III. PROCEDURAL HISTORY. 

Enbridge submitted the CN and Route Permit Applications for the Project in April 2015.  

In the intervening more than two and a half years, the Project has undergone extensive review 

and comment by the public, agencies, and parties, including dozens of public meetings and 

                                                
52 Ex. LL-10 at 1 (Leech Lake Tribal Council Resolution No.  LD2018-073, dated November 27, 

2017). 

53 Ex. EN-75 at 1 (Bergland Summary); Ex. EN-46 at 28-29 (Bergland Rebuttal). 

54 Ex. EN-24 at 23 (Eberth Direct). 

55 Ex. EN-24 at 23 (Eberth Direct); see also Ex. EN-24, Sched. 5 (Eberth Direct). 
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hearings, pre-filed testimony from dozens of witnesses, and a lengthy evidentiary hearing, as 

detailed in Enbridge’s Updated Proposed Procedural Findings.56   

The Project has also been the subject of thorough comparative environmental review.57  

The resulting FEIS is the product of a multi-year process that included multiple scoping 

processes, scores of meetings across the State of Minnesota attended by many members of the 

public, and thousands of written public comments.  The FEIS contains extensive detailed factual 

information and critical evaluation of environmental, economic, employment, and sociological 

impacts of the proposed Project compared to the CN and RP alternatives identified during the 

scoping process and specified in the Final Scoping Decision Document.58  The FEIS’s 

comparative analysis addresses both the alternatives and the issues identified for consideration in 

Minn. R. Ch. 4410, as well as potential impacts identified for consideration in the Commission’s 

rules related to crude oil pipelines (Minn. R. Chs. 7852 and 7853).  With respect to individual 

resources or issues, the FEIS first identifies existing conditions with respect to the Project and 

each alternative.59  It then provides a comparative assessment of the impacts of the Project and 

each alternative with respect to that resource or issue.60  Next, the FEIS summarizes its analysis 

and identifies potential mitigation measures, as applicable.61  At its December 7, 2017, meeting, 

the Commission determined that the environmental impact statement (“EIS”) was inadequate 

                                                
56 Enbridge Updated Proposed Procedural Findings (November 27, 2017) (eDocket No. 201711-

137688-04). 

57 Report of the ALJ on the Adequacy of the FEIS at 31-32 (Nov. 11, 2017) (eDocket No. 
201711-137079-01). 

58 See Ex. EERA-29 at Ch. 4, 5, 6, 7, 12 (FEIS). 

59 See Ex. EERA-29 at Ch. 5, 6 (FEIS). 

60 See Ex. EERA-29 at Ch. 5, 6 (FEIS). 

61 See Ex. EERA-29 at Ch. 5, 6 (FEIS). Mitigation measures identified in the FEIS include both 
those mitigation measures identified and/or proposed by Enbridge, as well as mitigation measures that 
could be included as conditions to the permits issued by the Commission or another agency. 
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“solely and specifically” for four reasons and ordered Department of Commerce, Energy 

Environmental Review and Analysis (“DOC-EERA”) to correct the issues identified within the 

timeframes prescribed by the Minnesota Environmental Policy Act.62  The Commission 

otherwise determined that the FEIS was adequate, and the so-called inadequacies do not 

otherwise alter the conclusion that, as discussed below, the Project as it is proposed by Enbridge 

best balances potential human and environmental impacts when compared to alternatives. 

As a result, the record available to the Administrative Law Judge and the Commission 

concerning the issuance of the CN and Route Permit is likely more extensive than any project 

previously considered by the Commission.  And, as set forth in more detail below and in 

Enbridge’s Proposed Findings, the record supports the issuance of the CN and a Route Permit for 

the Preferred Route. 

IV. LEGAL STANDARD – CERTIFICATE OF NEED.  

A. FACTORS TO BE CONSIDERED. 

Minn. Stat. § 216B.243 (“CN Statute”) requires a CN for large energy facilities, 

including for a crude oil pipeline such as the Project, before such a facility may be constructed.  

In its regulations implementing the CN Statute, the Commission adopted rules in Minn. R. Ch. 

7853 (“CN Rules”) that established four overarching criteria the Commission utilizes in 

determining if a CN must be granted.  The CN Rules provide that: 

A certificate of need must be granted to the applicant on 
determining that: 

A.  the probable result of denial would be an adverse effect upon 
the future adequacy, reliability, or efficiency of energy supply to 
the applicant, to the applicant's customers, or to the people of 
Minnesota and neighboring states . . . ; 

                                                
62 Order Finding EIS Inadequate at 3-4 (Dec. 14, 2017) (eDocket No. 201712-138168-02). 
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B.  a more reasonable and prudent alternative to the proposed 
facility has not been demonstrated by a preponderance of the 
evidence on the record by parties or persons other than the 
applicant . . . ; 

C.  the consequences to society of granting the certificate of need 
are more favorable than the consequences of denying the 
certificate . . . ; and 

D.  it has not been demonstrated on the record that the design, 
construction, or operation of the proposed facility will fail to 
comply with those relevant policies, rules, and regulations of other 
state and federal agencies and local governments.63 

The Commission has applied the CN Statute and Rules in a series of crude oil pipeline 

proceedings over many years, using the CN Rules criteria as its framework for analysis.64  In 

every crude oil pipeline proceeding in its history, the Commission has conducted a 

straightforward analysis of the record under these criteria and has granted the applicant a CN.   

                                                
63 Minn. R. 7853.0130. 

64 See, e.g., In the Matter of the Application of Minnesota Pipeline Company for a Certificate of 

Need for a Large Petroleum Pipeline, MPUC Docket No. PL-5/CN-06-2, Order Granting Certificate of 
Need at 8-9 (Apr. 13, 2007) (finding that the relevant statutory criteria for a pipeline certificate of need 
“have been effectively incorporated into Minn. Rules, Part 7853.0130, Subparts A-D.”); In the Matter of 

the Application by Lakehead Pipe Line Company, Limited Partnership for a Certificate of Need for a 

Large Petroleum Pipeline Facility, MPUC Docket No. PL-9/CN-01-1092, Order Granting Certificate of 
Need and Varying Fee Payment Rule at 3-4 (Dec. 18, 2001); In the Matter of the Application of Enbridge 

Energy, Limited Partnership, and Enbridge Pipelines (Southern Lights) LLC for a Certificate of Need for 

the Alberta Clipper Pipeline Project and the Southern Lights Diluent Project, MPUC Docket No. PL-
9/CN-07-465, Order Granting Certificate of Need at 5-6 (Dec. 29, 2008); In the Matter of the Application 

of Enbridge Energy, Limited Partnership for a Certificate of Need for the Line 67 Station Upgrade 

Project in Marshall, Clearwater, and Itasca Counties, MPUC Docket No. PL-9/CN-12-590, Order 
Granting Certificate of Need at 2 (Aug. 12, 2013); In the Matter of the Application of Enbridge Energy, 

Limited Partnership for a Certificate of Need for the Line 67 (Alberta Clipper) Station Upgrade Project - 

Phase 2 - in Marshall, Clearwater, Itasca, Kittson, Red Lake, Cass, and St. Louis Counties, MPUC 
Docket No. PL-9/CN-13-153, Order Granting Certificate of Need at 4 (Nov. 7, 2014). 
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B. BURDEN OF PROOF. 

As the applicant, Enbridge bears the burden of demonstrating the need for the Project,65  

with the specific burden being proof by a preponderance of the evidence.66  As such, Enbridge 

must provide: 

[t]he greater weight of evidence, not necessarily established by the 
greater number of witnesses testifying to a fact but by evidence 
that has the most convincing force; superior evidentiary weight 
that, though not sufficient to free the mind wholly from all 
reasonable doubt, is still sufficient to incline a fair and impartial 
mind to one side of the issue rather than the other.67 

With respect to alternatives to the Project, however, Enbridge meets its burden by 

showing that the Project is a reasonable and prudent way to satisfy the articulated and 

demonstrated needs, provided that no other party has shown a more reasonable and prudent 

alternative means of meeting these needs.  Specifically, it is not the Company’s burden to 

disprove other potential alternatives or to prove the absence of theoretical alternatives.  Rather, 

as articulated by the Commission’s CN Rules and upheld by the courts, the burden falls squarely 

on other parties to establish that an alternative – including the no action alternative (“No 

Action”) – provides a “more reasonable and prudent alternative” than the Project.   

In examining the Commission’s CN Rules for natural gas pipelines,68 whose criteria 

mirror the criteria in the pipeline CN Rules, the Court of Appeals stated: 

Under the certificate-of-need process established by statute and 
rule, an applicant bears the burden of proving the need for a 
proposed facility.  An applicant fails to meet this burden when 
another party demonstrates that there is a more reasonable and 

                                                
65 See Minn. Stat. § 216B.243, subd. 3. 

66 See Minn. R. 1400.7300, subp. 5. 

67 Black’s Law Dictionary 1373 (10th ed. 2014) (defining “preponderance of the evidence”). 

68 Minn. R. 7851.0120. 
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prudent alternative to the facility proposed by the applicant.  Minn. 
Stat. § 216B.243, subd. 3; Minn R. 7851.0120, subp. 8.  This 
regulatory scheme is simply a practical way to prevent the issuance 
of a certificate of need when there is a more reasonable and 
prudent alternative to the proposed facility without requiring an 
applicant to face the extraordinary difficulty of proving that there 
is not a more reasonable and prudent alternative.69 
 

C. REQUIRING “CONDITIONS” OR “MODIFICATIONS” TO ANY 

APPROVAL. 

As a regulatory agency, the Commission is a creature of statute and has only those 

powers given it by the Legislature.70  In the case of a proposed large energy facility for which an 

applicant seeks a CN, the Legislature has clearly provided that the Commission has two options: 

approval or denial.  In addition, in the case of approval of a facility, the Commission may require 

modifications.  The CN Statute expressly provides: 

Approval, denial, or modification. Within 12 months of the 
submission of an application, the Commission shall approve or 

deny a certificate of need for the facility. Approval or denial of the 
certificate shall be accompanied by a statement of the reasons for 
the decision. Issuance of the certificate may be made contingent 
upon modifications required by the Commission.71 

By allowing modifications to the proposed large energy facility, the CN Statute gives the 

Commission the ability to ensure that a proposed project best meets the demonstrated need.  Of 

course, this authority to “modify” a proposed project may still be constrained by other laws.  For 

example, pipeline safety issues fall exclusively within the jurisdiction of the Pipeline and 

                                                
69 

In the Matter of the Application of the City of Hutchinson (Hutchinson Utilities Commission) 

for a Certificate of Need to Construct a Large Natural Gas Pipeline, 2003 WL 22234703, at *7 (Minn. 
Ct. App. Sept. 23, 2003) (citing State v. Paige, 256 N.W.2d 298, 304 (Minn. 1977) (emphasis added).  A 
copy of this opinion is attached as hereto as Attachment A. 

70 Great N. Ry. Co. v. Pub. Serv. Comm'n, 169 N.W.2d 732, 735 (Minn. 1969). 

71 Minn. Stat. §216B.243, subd. 5 (emphasis added).  The CN Rules also provide for 
modifications, while also noting that certain “changes” in a facility previously certified by the 
Commission do not require recertification.  Minn. R. 7853.0800. 
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Hazardous Materials Safety Administration (“PHMSA”) and the Minnesota Office of Pipeline 

Safety (“MnOPS”).  As such, the Commission may not “modify” a project if that “modification” 

encroaches on matters within the jurisdiction of these agencies or that is otherwise contrary to 

law.  Moreover, while the Commission can “modify” a project in certain circumstances, the CN 

Statute does not discuss an ability for the Commission to “condition” its approval of a facility 

upon the project proposer taking some other action (beyond modifying the proposed facility), 

and Minnesota courts have not addressed the Commission’s authority to do so.  To even warrant 

consideration, of course, any such “condition” would need to be directly related to the facility 

and supported by the preponderance of the evidence in the record. 

V. THE RECORD ESTABLISHES THE NEED FOR THE PROJECT. 

The record conclusively demonstrates that the Project meets each of the Commission’s 

criteria for receiving a CN because the Project:   

• Reduces Risk.  The Project replaces a pipeline with known integrity risks 
with modern technology, as ordered by the federal government.  This 
results in increased protection for Minnesota’s natural and economic 
resources. 

• Reduces Apportionment.  The Project alleviates apportionment, allowing 
Enbridge’s customers, including Flint Hills Resources (“Flint Hills”) and 
Andeavor, to receive more of the crude oil supplies they need to meet 
customer demand in Minnesota and the region. 

• Is Best From an Economic and Environmental Perspective.  The 
Project is the best alternative in the record, considering a range of factors.  
It is the only alternative that actually meets the need identified by 
Enbridge’s shippers (and repeatedly by Flint Hills).  It also compares 
favorably when considering greenhouse has (“GHG”) emissions, which 
have been a significant concern for intervenors. 

• Reduces Crude-by-Rail.  The Project reduces shipments of crude oil by 
rail through Minnesota, and the attendant environmental economic, and 
safety concerns. 

With these points in mind, each of the Commission’s criteria are examined in detail below.  
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A. REJECTION OF THE PROJECT WOULD ADVERSELY IMPACT THE 

ADEQUACY, RELIABILITY, OR EFFICIENCY OF ENERGY SUPPLY 

TO MINNESOTA AND THE REGION.   

The first of the four criteria established by the Commission for the granting of a CN calls 

for an examination of whether: 

the probable result of denial [of the Certificate of Need] would 
adversely affect the future adequacy, reliability, or efficiency of 
energy supply to the applicant, to the applicant's customers, or to 
the people of Minnesota and neighboring states.72 

Under this criterion, the Commission considers: (1) the accuracy of the applicant’s forecasts 

showing the need for the facility, (2) the effects of conservation programs on that need, (3) any 

promotional practices that may have given rise to the need, (4) the ability of current or planned 

facilities not requiring a CN to meet the identified need, and (5) the proposed facility’s ability to 

make an efficient use of resources.73  Given full consideration to these factors, the record 

demonstrates the adverse impact that denial of the CN would have on the adequacy, reliability 

and efficiency of energy supply to the state and the region. 

As an initial matter, it is important to remember that the Project is a replacement of an 

existing pipeline.  The record establishes that: 

• The existing Line 3 has been and continues to be a critical piece of the Enbridge Mainline 
System – it is existing infrastructure providing needed energy supplies to Minnesota’s 
refineries and others in the region.74   

• Even with the existing Line 3 in operation, the Minnesota refineries and other shippers 
face regular apportionment on the Enbridge Mainline System, meaning they are not 
receiving the supply of crude oil via pipeline that they need.75 

                                                
72 Minn. R. 7853.0130 (A). 

73 Id.; these specific considerations correspond to factors (1) - (5) as set forth in Minn. Stat. 
216B.243, subd. 3. 

74 Ex. EN-24 at 6 (Eberth Direct); Ex. EN-19 at 4, 6 (Glanzer Direct); Ex. EN-38 at 4 (Glanzer 
Rebuttal). 
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• The existing Line 3 needs to be replaced because of integrity issues associated with this 
pipeline (stress corrosion cracking and long-seam cracking) that have kept Enbridge from 
operating the pipeline at its design capacity and that have led to the Consent Decree 
between Enbridge and USDOJ requiring Enbridge to replace Line 3 upon receiving the 
required regulatory approvals.76 

• Without replacement of existing Line 3, Enbridge’s shippers and the communities in 
which Enbridge operates will continue to experience reduced deliveries, increased 
maintenance outages, and thousands of integrity digs over the next 15 years.77   

These facts establish that denial of the CN would adversely affect the adequacy, 

reliability, or efficiency of energy supply to Minnesota and the region. 

1. Enbridge’s Forecasts Support the Need for the Project and the 

Adverse Impact of Denial on Minnesota and the Region. 

The record demonstrates both the need for the facility and the adverse impact on energy 

supply if the Project is denied a CN.  As discussed below, there will be ample supply of crude oil 

to support full utilization of the Project, not just based on the Canadian Association of Petroleum 

Producers (“CAPP”) 2016 supply forecast, but based on a range of supply forecasts.78  Regarding 

the demand for these crude oil supplies, demand currently exceeds the capacity of the Enbridge 

Mainline System, demonstrating the need to restore the capacity of Line 3.79  Looking forward, 

the record shows strong shipper support for the Project, including Minnesota’s only two 

                                                                                                                                                       
75 Ex. EN-19 at 12 (Glanzer Direct); Ex. EN-38 at 8 (Glanzer Rebuttal); Ex. EN-56, Sched. 1 at 1 

(Earnest Surrebuttal); Ex. SH-1 at 4 (Shippers Direct). 

76 Ex. EN-12 at 20 (Kennett Direct); Ex. EN-30 at 16 (Eberth Rebuttal); Ex. EN-30, Sched. 1 at 
28 (Eberth Rebuttal). 

77 Ex. EN-19 at 15, 16 (Glanzer Direct); Ex. EN-38 at 3 (Glanzer Rebuttal). 

78 Ex. EN-15, Sched. 2 at 9, 13, 87-88 (Earnest Direct); Ex. EN-37 at 7 (Earnest Rebuttal); Ex. 
EN-37, Sched. 1 at 18-25 (Earnest Rebuttal). 

79 Ex. EN-37 at 7 (Earnest Rebuttal).  
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refineries that rely on Enbridge for their pipeline crude oil supply.80  Finally, the superficial 

“analyses” provided by other parties do nothing to negate these central facts. 

a) Crude oil supplies will remain strong throughout the forecast 

period as shown by multiple credible supply forecasts. 

The record contains a wealth of forecast information with all of the most credible 

information leading to the same conclusion – strong levels of crude oil supply will be available 

to the Minnesota and Midwestern refineries throughout the forecast period, supporting full 

utilization of the Project.81   

Minnesota, the Midwest, and PADD II depend on Canadian crude oil supply and pipeline 

transportation of that crude oil.  Minnesota produces no crude oil of its own.82  For many years, 

the Minnesota refineries have obtained all of the crude oil processed in their refineries from 

either the U.S. or Canada.83  Indeed, there are no pipelines that deliver non-Canadian crude oil 

imports to Minnesota refineries.84 Likewise, the refineries in Wisconsin and North Dakota do not 

have, and have never had, pipeline access to non-Canadian imports, so depend entirely on U.S. 

and Canadian crude oil.85  At a broader level, PADD II refineries collectively, all of which can 

be served directly or indirectly from the Enbridge Mainline System, rely virtually exclusively on 

                                                
80 See, e.g., Ex. SH-1 at 8-10, 17 (Shippers Direct); Ex. SH-1, Sched. A (Shippers Direct); Ex. 

SH-2 at 8 (Shippers Rebuttal); Evid. Hrg. Tr. Vol. 9A (Nov. 15, 2017) at 56-95 (Van Heyst); Ex. EN-56, 
Sched. 1 at 1-2 (Earnest Surrebuttal); Ex. EN-56, Sched. 1 at 4-5 (Earnest Surrebuttal); Comment by Flint 
Hills Resources (Nov. 21, 2017) (eDocket No. 201711-137585-01). 

81 Ex. EN-15, Sched. 2 at 9, 13, 87-88 (Earnest Direct); Ex. EN-37 at 3, 7 (Earnest Rebuttal); Ex. 
EN-37, Sched. 1 at 8, 18-25 (Earnest Rebuttal).  

82 Ex. EN-15, Sched. 2 at 38 (Earnest Direct). 

83 Ex. EN-15, Sched. 2 at 38 (Earnest Direct). 

84 Ex. EN-15, Sched. 2 at 38 (Earnest Direct). 

85 Ex. EN-15, Sched. 2 at 38 (Earnest Direct). 
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U.S. and Canadian crude oil, with Canadian supplies constituting approximately 98 percent of all 

imports for the first three-quarters of 2016.86 

Strong growth in Canadian and U.S. crude oil production and supply has supported this 

reliance on secure North American crude oil.  For example, Western Canadian crude oil 

production has nearly doubled between 2005 and 2017.87  Pipeline capacity expansion projects, 

including the Enbridge Mainline Enhancement projects, have helped deliver that increased 

supply to the market, facilitating refinery capacity increases,88 enabling the refineries to meet the 

needs of Minnesota and the Midwest for transportation fuels and other refined products.  

Looking forward, the overwhelming weight of the evidence demonstrates both strong 

supply of Canadian crude oil and refinery demand for that supply.  As Enbridge expert witness 

Mr. Earnest discussed, there are several authoritative, public long-term forecasts of Western 

Canadian crude oil production, including forecasts from: the National Energy Board (“NEB”), 

Canada’s independent federal regulator; CAPP; and the Alberta Energy Regulator (“AER”), a 

quasi-judicial regulatory agency of the Government of Alberta, which provides annual crude oil 

production outlooks for Alberta, which constitutes the preponderance of Western Canadian crude 

oil production.89 However, only CAPP releases both a production and a supply forecast.90  This 

distinction is important when looking at Western Canadian crude, since the volume of crude that 

is produced can differ from the volumes supplied, due to the addition of diluent and other 

                                                
86 Ex. EN-15, Sched. 2 at 13 (Earnest Direct). 

87 See Ex. EN-15, Sched. 2 at 45 (Figure 29) (Earnest Direct). 

88 See Ex. EN-19 at 8 (Glanzer Direct); Ex. EN-15, Sched. 2 at 38-39 (Earnest Direct). 

89 Ex. EN-15, Sched 2 at 42 (Earnest Direct). 

90 Ex. EN-15, Sched 2 at 42 (Earnest Direct). 
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factors, and it is actual supply that requires transportation to market.91  As Mr. Earnest explained, 

while other production forecasts can be used to provide important reference points, CAPP crude 

oil supply forecasts are commonly used for pipeline regulatory purposes in Canada and the 

U.S.92  Therefore, Mr. Earnest used the 2016 CAPP supply forecast as the fundamental basis for 

his crude oil supply outlook analysis.93 

Multiple factors demonstrate the reasonableness of using the 2016 CAPP supply forecast 

as the heart of the Company’s forecast analysis, including: 

• The CAPP forecasts result from a rigorous process that considers multiple factors that 
can influence supply and reflects the current low price environment for crude oil.94 

• The 2016 CAPP production forecast is somewhat lower than other credible production 
forecasts, indicating that the 2016 CAPP supply forecast may understate future supply 
availability.95 

• While future crude prices are uncertain, production (and therefore supply) volumes are 
comparatively resistant to changes in absolute crude price.96 

• Under all of the credible forecasts analyzed, the Project will be fully utilized, 
demonstrating its need to support the adequacy, reliability and efficiency of energy 
supply to Minnesota and the Midwest.97 

First, CAPP forecasts result from a rigorous process that considers multiple factors that 

can influence supply and specifically note the current challenges impacting the crude oil 

industry.98  As the 2017 CAPP Report noted: “in addition to continuing low prices, Canadian 

                                                
91 Ex. EN-15, Sched 2 at 42-43 (Earnest Direct). 

92 Ex. EN-15, Sched 2 at 43 (Earnest Direct). 

93 Ex. EN-15, Sched 2 at 43 (Earnest Direct). 

94 Ex. EN-15, Sched. 2 at 42-43, 45, 72 (Earnest Direct). 

95 Ex. EN-37 at 45 (Earnest Rebuttal). 

96 Ex. EN-15 at 17 (Earnest Direct). 

97 Ex. EN-15, Sched. 2 at 9, 13, 87-88 (Earnest Direct); Ex. EN-37 at 3, 7 (Earnest Rebuttal); Ex. 
EN-37, Sched. 1 at 8, 18-25 (Earnest Rebuttal). 

98 Ex. EN-15, Sched. 2 at 42-43, 45, 72 (Earnest Direct). 
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producers will need to contend with carbon pricing and cumulative impacts from other federal 

and provincial climate policies, which their competitors in the U.S. may not be facing.”99  To 

recognize these challenges, in developing its forecasts, CAPP uses an internal analysis of 

historical trends, reviews expected drilling activity, conducts discussions with industry 

stakeholders and government agencies, and surveys producers.100  When surveyed, producers 

were asked to respond based on their own company’s view of the price outlook, as well as recent 

policy developments in Canada and the provinces.101  Additionally, CAPP “risks” the survey 

results based on the stage of development of the producers’ projects and its past performance.102  

This process leads to sound forecasts, which regulators in both the U.S. and Canada commonly 

use in pipeline proceedings.103   In addition, both the 2016 and 2017 CAPP forecasts reflect 

“post-collapse” crude oil prices, which can lend confidence to their results.104  

Second, comparing the 2016 CAPP production forecast to other production forecasts 

shows the conservative nature of the CAPP 2016 forecast.  For example, the NEB 2016 report 

titled Canada’s Energy Future was prepared to provide a key reference point to discuss the 

country’s energy future.105  The report drew on the extensive energy market expertise of the 

NEB’s technical staff, as well as energy experts from government, industry, environmental 

                                                
99 Ex. HTE-2, Sched. 5 at 1 (Stockman Direct) (page number refers to page of main body of 

CAPP Report). 

100 Ex. EN-37, Sched. 1 at 72 (Earnest Rebuttal); Ex. HTE-2, Sched. 5 at 3 (Stockman Direct). 

101 Ex. HTE-2, Sched. 5 at 3 (Stockman Direct). 

102 Ex. EN-37, Sched. 1 at 72 (Earnest Rebuttal). 

103 Ex. EN-15, Sched 2 at 43 (Earnest Direct). 

104 Ex. EN-37, Sched. 1 at 45 (Earnest Rebuttal); Ex. DER-4 at 38 (Fagan Direct). 

105 Ex. EN-15, Sched 2 at 44 (Earnest Direct). 
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organizations, and academia across Canada.106  In October 2016, the NEB released a report 

update, including production forecasts capturing several recently announced climate policies, and 

revised the crude oil price assumptions used, utilizing three crude oil price scenarios that it terms 

Reference, High, and Low Price Cases.107  The NEB reference case shows higher levels of crude 

oil production than the 2016 CAPP forecast, with the High-Price case, not surprisingly, even 

higher.108  Moreover, even the NEB Low-Price scenario shows virtually identical production 

levels as the CAPP 2016 forecast until approximately 2028, at which point the 2016 CAPP 

forecast shows slightly higher growth.109  Similarly, the AER 2016 forecast of Western Canadian 

crude production shows higher growth in production levels than the 2016 CAPP forecast,110 and 

even Rystad Energy, the Norwegian consulting organization whose information Honor the Earth 

(“HTE”) witness Mr. Stockman uses, shows a base case for Canadian oil sands production that 

projects higher growth in production levels than the CAPP 2016 forecast.111  Finally, subsequent 

to Mr. Earnest’s submission of his direct testimony, CAPP released its 2017 forecast, which is 

slightly higher than the CAPP 2016 forecast.112  All of these additional data points demonstrate 

the reasonable, albeit conservative, nature of the CAPP 2016 supply forecast as the basis for the 

Company’s analysis. 

Third, intervening parties have suggested that future crude oil prices are unlikely to 

recover and that production levels will therefore suffer, impliedly suggesting that the 2016 CAPP 

                                                
106 Ex. EN-15, Sched 2 at 43 (Earnest Direct). 

107 Ex. EN-15, Sched 2 at 43 (Earnest Direct). 

108 Ex. EN-15, Sched 2 at 44-45 (Earnest Direct). 

109 Ex. EN-15, Sched 2 at 44-46 (Earnest Direct). 

110 Ex. EN-15, Sched 2 at 46-47 (Earnest Direct). 

111 Ex. EN-37, Sched. 1 at 61-63 and Figure 15 (Earnest Rebuttal). 

112 Ex. EN-37, Sched. 1 at 76 (Earnest Rebuttal). 
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forecast fails to reflect this view of forward-looking prices.113  However, as discussed above, the 

CAPP 2016 forecast appears conservative when compared to other credible forecasts.  

Additionally, it reflects the post-collapse price environment, and CAPP specifically called out 

the low price environment as a challenge it considered in developing its forecast.114  Last, while 

future crude prices are uncertain, production (and therefore supply) volumes are comparatively 

resistant to changes in absolute crude price.  As Mr. Earnest testified:   

Crude oil production under the NEB High Price Scenario is about 
13 percent higher than the Reference Price Scenario in 2030, and 
production under the Low Price Scenario is about 10 percent 
lower. However, the crude oil prices in 2030 for the High and Low 
Price Cases are 37 percent above and 47 percent below the 
Reference Case price, respectively.115 
 

Fourth, under all of the credible forecasts analyzed, the Project will be fully utilized, 

demonstrating its need to support the adequacy, reliability and efficiency of energy supply to 

Minnesota and the Midwest.116  From the start of this proceeding, Enbridge considered multiple 

crude oil supply scenarios.117  As Mr. Earnest testified:   

an entire section in [direct testimony] compared and contrasted the 
Canadian crude oil production outlook that I used (i.e., the CAPP 
2016 outlook) to several other independent, credible, production 
forecasts.   Moreover, as I demonstrated in [direct testimony], the 
CAPP 2016 forecast was lower than all but one of the alternative 
forecasts (the NEB Low Price Forecast), and the difference was 
negligible through 2030. . . . Accordingly, the accuracy of the 

                                                
113 Ex. FOH-6 at ii, 7 (Joseph Direct); Ex. HTE-2 at 5, 20 (Stockman Direct).  

114 Ex. EN-37, Sched. 1 at 45, 72 (Earnest Rebuttal). 

115 Ex. EN-15, Sched. 2 at 45 (Earnest Direct).  

116 Ex. EN-15, Sched. 2 at 9, 13, 87-88 (Earnest Direct); Ex. EN-37 at 3, 7 (Earnest Rebuttal); Ex. 
EN-37, Sched. 1 at 8, 18-25 (Earnest Rebuttal). 

117 Ex. EN-15, Sched. 2 at 42-47 (Earnest Direct). 
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crude oil supply forecast has already been addressed in a 
meaningful, quantitative, manner.118 

Given this fact, while the Company produced Project utilization forecasts in response to 

Department of Commerce, Division of Energy Resources (“DOC-DER”) discovery,119 it seemed 

unnecessary to present L3R Program utilization analyses beyond that using the 2016 CAPP 

forecast, when the credible alternative production forecasts are higher than the one used.120  

However, in rebuttal testimony, Mr. Earnest presented five additional analyses of Project 

utilization based on: (1) the NEB Low-Price Forecast; (2) the NEB Reference case; (3) the NEB 

High-Price Forecast; (4) the CAPP 2017 forecast; and, finally (5) a scenario that assumed only 

Canadian oil sands operating and in construction and broke those analyses out to separately 

examine the utilization of Enbridge’s heavy and light crude oil lines.121  These analyses 

demonstrated that the Enbridge Mainline System, including the Project, will be fully utilized 

across a wide range of crude oil supply scenarios.122 

b) Shipper demand for crude oil already exceeds pipeline 

capacity, a situation that will only worsen without the Project. 

Perhaps the most straightforward demonstration of the need for the Project is this – 

despite Enbridge’s Mainline Enhancement Projects over the past few years, the Enbridge 

Mainline System currently fails to meet shipper demand for crude oil, causing ongoing and 

consistent apportionment that negatively impacts the adequacy, reliability and efficiency of 

                                                
118 Ex. EN-37, Sched. 1 at 18 (Earnest Rebuttal). 

119 Ex. EN-37 Sched. 1 at 18-19 (Earnest Rebuttal); Ex. EN-37, Sched. 4 at 4-6, 11-12 (Responses 
to DOC-DER IR Nos. 138 and 260) (Earnest Rebuttal). 

120 Ex. EN-37, Sched. 1 at 18 (Earnest Rebuttal). 

121 Ex. EN-37, Sched. 1 at 18-25 (Earnest Rebuttal). 

 122Ex. EN-37, Sched. 1 at 18-25 (Earnest Rebuttal).  
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energy supply to Minnesota and neighboring states.123  Without the L3R Program, these 

apportionment levels will not just continue, but will grow.  In other words, demand for crude oil 

remains robust, and Enbridge cannot adequately meet that demand without the Project. 

As Enbridge witness Mr. Glanzer explained, “an adequate pipeline system would have no 

to low apportionment due to the availability of sufficient pipeline capacity that is flexible in its 

ability to balance fluctuations in light/heavy nominations or other market fluctuations.”124 

Shipper witness Mr. Kahler similarly testified that “shippers define ‘adequacy’ to mean that a 

pipeline’s capacity can satisfy current and foreseeable shipper demand.”125  Mr. Kahler noted 

that the shipper definition of adequacy is consistent with both Commission precedent and with 

prior DOC-DER testimony which defined “adequacy” as “the ability of the Company to 

transport sufficient petroleum products to satisfy the demand of its producing, shipping and 

refining customers.”126 

However, the Enbridge Mainline System has experienced nearly continual apportionment 

over the past few years.127  Even after the most recent capacity expansion of the Enbridge 

                                                
123 Ex. EN-19 at 9 (Glanzer Direct); see also Ex. SH-1 at Sched. E (Letters of Shipper Support) 

(Shippers Direct).  While FOH witness Dr. Joseph questioned whether the Enbridge Mainline System is 
currently in apportionment, the overwhelming evidence in the record demonstrates Dr. Joseph’s error.  
For example, in response to Dr. Joseph’s testimony, shipper witness Mr. Kahler specifically stated “There 
indeed is apportionment today on the mainline. There's been apportionment eight out of 11 months this 
year, including November.”  Evid. Hrg. Tr. Vol. 9A (Nov. 15, 2017) at 26 (Kahler). 

124 Ex. EN-38 at 2 (Glanzer Rebuttal). 

125 Ex. SH-2 at 3 (Shippers Rebuttal). 

126 Ex. SH-2 at 3 (Shippers Rebuttal) (citing In re Application of Lakehead Pipe Line Co. for a 

Cert. of Need, MPUC Docket No. PL-9/CN-01-1092, Direct Testimony of Steve Rakow at 10 (Sept. 28, 
2001)); see also In re Application of Enbridge for a Certificate of Need for the Line 67 Phase 2, MPUC 
Docket No. PL-9/CN-13-153, Order Granting Certificate of Need at 27 (Nov. 7, 2014); accord In re 

Application of Enbridge for a Certificate of Need for the Line 67 Phase 1, MPUC Docket No. PL-9/CN-
12-590, Order Granting Certificate of Need at 4-5 (Aug. 12, 2013).  

127 Ex. EN-19 at 12 (Table 3.5.2-2) (Glanzer Direct); Ex. EN-38, Sched. 2 and 3 (Glanzer 
Rebuttal). 
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Mainline System in Minnesota (the Line 67 expansion project placed in service in July of 2015), 

heavy crude has continued to be apportioned at levels reaching as high as 40 percent,128 with 

Line 67 itself subject to apportionment in 10 of the 12 months after the Line 67 expansion 

project was placed in service.129 

Looking forward, without the restored capacity made available by the Project, 

apportionment levels on the Enbridge Mainline System heavy crude oil lines are expected to 

exceed 25 percent in all years through 2035.130  These projections may well be conservative, as 

they assumed construction and commercial operation of the Trans Mountain Expansion Project 

in 2021, despite the uncertainty that this pipeline will be commissioned.131  In contrast, the 

Project is forecast to significantly reduce the apportionment on the Enbridge Mainline System, 

bolstering both the adequacy and reliability of supply to Enbridge Mainline System shippers, 

including the Minnesota refineries.132  Specifically, the Project reduces apportionment to less 

than 10 percent for a number of years if the Trans Mountain Expansion Project is commissioned 

in 2021. If the Trans Mountain Expansion Project is not built, then the Project still reduces the 

Enbridge Mainline System apportionment to less than 20 percent in all years (from 35 

percent).133 

The only means by which Enbridge can ameliorate the negative impacts on the adequacy 

of supply to its shippers due to apportionment is to add to the capacity of its system.  All parties 

                                                
128 Ex. EN-38, Sched. 2 (Glanzer Rebuttal). 

129 Ex. SH-2 at 5 (Shippers Rebuttal). 

130 Ex. EN-37, Sched. 1 at 11 (Earnest Rebuttal); Ex. EN-37, Sched. 4 at 1-3 (Response to DOC-
DER IR No. 133) (Earnest Rebuttal). 

131 Ex. EN-37, Sched. 1 at 12 (Earnest Rebuttal). 

132 Ex. EN-37, Sched. 1 at 13 (Earnest Rebuttal). 

133 Ex. EN-37, Sched. 1 at 13-14 (Earnest Rebuttal). 
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agree that, as a common carrier pipeline, Enbridge cannot “pick and choose” which shipper gets 

crude.134  Rather, Enbridge must treat all shippers equally and proportionally scale back 

deliveries to all shippers when demand exceeds available pipeline capacity.  Of course, 

apportionment can particularly impact a shipper who relies exclusively or largely on the 

Enbridge Mainline System for its crude oil, such as the Minnesota refineries, and that negative 

impact may be felt even in cases where the Minnesota refineries are not increasing their 

demand.135  As DOC-DER witness Dr. Fagan and Friends of the Headwaters (“FOH”) witness 

Dr. Joseph acknowledged, even if the Minnesota refineries’ demand held flat, if other shipper 

demands increase even further beyond the capacity of the pipeline system, the Minnesota 

refineries will have their deliveries further reduced.136  These very real concerns about the 

current, ongoing, and future apportionment on the Enbridge Mainline System provide clear 

evidence of the need for the Project to provide more adequate energy supplies by restoring the 

original operating capacity of Line 3. 

c) Denial of the Project would adversely impact the reliability of 

crude oil supply to Minnesota and neighboring states. 

Regarding reliability, Mr. Glanzer explained that a reliable pipeline system is one with 

the ability to deliver batches at consistent, timely intervals, allowing refiners to better plan for 

their operations.137  Pipeline outages due to maintenance activities or other unplanned events 

                                                
134 See, e.g., Ex. EN-19 at 10 (Glanzer Direct); Ex. SH-1 at 4 (Shippers Direct); Evid. Hrg. Tr. 

Vol. 9B (Nov. 15, 2017) at 44 (Fagan); Evid. Hrg. Tr. Vol. 7A (Nov. 13, 2017) at 44 (Joseph). 

135 Ex. EN-69 at 1 (Earnest Summary). 

136 Evid. Hrg. Tr. Vol. 9B (Nov. 15, 2017) at 45-47 (Fagan); Evid. Hrg. Tr. Vol. 7A (Nov. 13, 
2017) at 44-45 (Joseph). 

137 Ex. EN-38 at 2 (Glanzer Rebuttal). 
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reduce reliability, as does apportionment.138  Similarly, Shipper witness Mr. Kahler stated 

shippers’ view that reliability refers to the ability of a transportation source to meet shippers’ 

needs consistently without interference due to maintenance or other disruptions.139 

The Project not only alleviates apportionment, providing a more reliable and consistent 

means for shippers to receive their desired levels of crude oil from the Enbridge Mainline 

System, it also helps shippers avoid the consequences of ongoing pressure restrictions and the 

need for extensive integrity digs and repairs on existing Line 3.140  As Mr. Kahler explained, 

these repairs routinely increase apportionment and cause shipping delays.141 The Project will 

improve both the adequacy and the reliability of the deliverability of crude oil via the Enbridge 

Mainline System, because shippers (including the Minnesota refiners) can access heavy oil 

supply from Western Canada from three lines (the Project, Line 4, and Line 67) instead of just 

two (Lines 4 and 67), cushioning the impact of outages.142 

In approving the Canadian portion of the L3R Program, the NEB specifically noted the 

Project’s beneficial impact on reliability of energy supply, stating: 

This Project is an important step in the continuing lifecycle of the 
Line 3 pipeline. Pipeline replacement is one way that a pipeline 
can be maintained to ensure its continued safe operation. In this 
case, if the Existing Line 3 Pipeline were not removed from 
service, it would require ongoing pressure restrictions and repairs, 
including extensive multi-year integrity digs. In contrast, the new 
Line 3 Replacement Pipeline will be built to modern standards and 

                                                
138 Ex. EN-38 at 2 (Glanzer Rebuttal). 

139 Ex. SH-2 at 6 (Shippers Rebuttal). 

140 Ex. EN-38 at 3 (Glanzer Rebuttal). 

141 Ex. SH-2 at 7 (Shippers Rebuttal). 

142 Ex. EN-38 at 3 (Glanzer Rebuttal); Ex. SH-2 at 7 (Shippers Rebuttal). 
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will operate with improved safety and reliability. This is a 
significant benefit of the Project.143 

As discussed above, the record of this proceeding demonstrates the significance of the 

Project’s reliability benefits, as recognized by the NEB. 

d) Minnesota refineries and other shippers strongly support the 

Project. 

The Commission’s CN Rules specifically require consideration of whether “the probable 

result of denial would be an adverse effect upon the future adequacy, reliability, or efficiency of 

energy supply to the applicant, to the applicant's customers, or to the people of Minnesota and 

neighboring states.”144  In this proceeding, Enbridge’s customers have spoken with a strong and 

unified voice to declare that denial of this CN would adversely impact the future adequacy, 

reliability, or efficiency of their energy supply.  For that reason, Enbridge’s customers strongly 

support the Project. 

Flint Hills, owner and operator of the Pine Bend refinery in Rosemount, Minnesota, has 

now filed three separate letters indicating its strong support for the Project.  On August 16, 2017, 

Flint Hills explained that the Pine Bend refinery produces most of the transportation fuels used in 

Minnesota, a significant portion of the fuels used in neighboring states, a significant percentage 

of the asphalt used in Minnesota and across the country, as well as heating fuels and the refined 

products used as building blocks in plastics, fertilizers, medicines, and synthetic materials.145   

Flint Hills also explained that the Pine Bend refinery “relies exclusively on the Enbridge pipeline 

                                                
143 NEB Report, Enbridge Pipelines Inc., OH-002-2015 Volume 1: Our Decisions and 

Recommendations at 1 (Apr. 2016), 
https://www.nrcan.gc.ca/sites/www.nrcan.gc.ca/files/energy/pdf/Volume_I_-
_Our_Decisions_and_Recommendations_-_OH-001-2015_-_A4Z5U2.pdf 

144 Minn. R. 7853.0130(A) (emphasis added). 

145 Ex. EN-56, Sched. 1 at 4 (Earnest Surrebuttal). 
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system to provide it the crude oil it needs to help meet demand for transportation fuel and other 

products.”146  Flint Hills further explained that competition for line space on the Enbridge system 

continues to increase, with significant capacity added downstream of Minnesota, leading to 

apportionment that negatively impacts the refinery.147  Flint Hills stated in its first letter: 

Enbridge Line 3, which is currently operating at reduced capacity, 
is a critical part of the Enbridge system on which Minnesota relies.  
Flint Hills Resources expects to be a shipper on Line 3, if the 
pipeline is replaced at the proposed capacity of 760,000 barrels per 
day.  Replacing Line 3 will help alleviate apportionment and 
improve the overall reliability of the Enbridge system. . .  Failing 

to replace the pipeline at its proposed capacity or shutting it down 

will increase apportionment and reduce reliability to the detriment 

of Minnesota refineries and Minnesota consumers. . .  Enbridge’s 
considerable private investment in replacing Line 3 is key to 
maintaining safe and reliable crude oil shipments to the state and 
ensuring Pine Bend remains capable of producing the fuels and 
other products people need.148 

 Despite this clear and direct statement from Minnesota’s largest refiner, the DOC-DER 

not only initially recommended denial of the CN, it suggested Minnesota would be better off if 

the existing Line 3 were removed from service and apparently based that recommendation, at 

least in part, on mischaracterizations of Flint Hills’ August 16 letter and misunderstandings of 

the operations at the Pine Bend refinery.  Therefore, Flint Hills filed a second letter on October 

11, 2017.149  In its October 11 letter, Flint Hills stated: 

The Department mischaracterized Flint Hills Resources’ August 
16, 2017 letter concerning recent upgrades to the Minnesota 
Pipeline system, including the Clearbrook terminal, which were 
recently approved by the state of Minnesota to help improve the 
reliability of crude oil deliveries to Minnesota refineries. The 

                                                
146 Ex. EN-56, Sched. 1 at 4 (Earnest Surrebuttal). 

147 Ex. EN-56, Sched. 1 at 5 (Earnest Surrebuttal). 

148 Ex. EN-56, Sched. 1 at 5 (Earnest Surrebuttal) (emphasis added). 

149 Ex. EN-56, Sched. 1 at 1 (Earnest Surrebuttal). 
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Department mistakenly asserts that these projects lessen the need 
for Enbridge’s existing Line 3 pipeline. These projects, which 
improved the intrastate reliability of the Minnesota Pipeline system 
downstream of Clearbrook, in fact, would be rendered less capable 

of serving their purpose if Line 3 were shut down and not replaced 

as the Department recommends. 

The Minnesota Pipeline system, no matter how robust, is 
inadequate without the Enbridge Mainline System operating at full 
capacity. The lack of sufficient capacity presently upstream of 
Clearbrook contributes to greater apportionment and lesser 
reliability of the pipeline system overall. If the upstream capacity 
of the Enbridge Mainline System isn’t allowed to keep up with 
available downstream capacity and downstream demand, 
apportionment will continue to worsen. In addition, Minnesotans 
will likely pay more for the fuels they need, and the entire pipeline 
system Minnesota depends on for fuel and other refined products, 
including the Minnesota Pipeline system and the refineries it 
supplies, will be less reliable. 

Flint Hills Resources also disagrees with critical aspects of the 
Department’s analysis of its refinery utilization, market reach, and 
market demand. 

For instance, the Department’s analysis incorrectly concludes that 
the Flint Hills Resources Pine Bend refinery is at or near full 
utilization. Neither the Department nor its expert consulted directly 
with Flint Hills Resources prior to formulating this opinion. 

. . .  

The Department’s economic analysis with respect to refined 
product demand also wrongly identifies Minnesota’s “refining 
district” and suggests that Minnesota refineries operate in an 
isolated and static marketplace, which they do not. This analysis 
failed to include demand Flint Hills Resources satisfies in Iowa 
and other markets while also failing to account for the movement 
of refined products coming into Minnesota from other states, and 
how the free-flow of crude oil on the Enbridge Mainline System 
contributes to a healthy and competitive marketplace that benefits 
fuel consumers and all those who rely on any of the multitude of 
different products derived from oil. 

Finally, if Line 3 is not replaced or is shut down permanently as 

the Department recommends, which is an outcome not previously 

contemplated, Flint Hills Resources would likely be compelled to 

explore other alternatives for meeting its crude oil needs, including 
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the possibility of receiving crude by rail, river vessel, or perhaps 

other pipeline projects. In our view, among these and other 
alternatives, replacing Line 3 is by far the best option with respect 
to public safety, environmental protection, and cost-
effectiveness.150 

 Finally, following the supplemental surrebuttal testimony of DOC-DER witness Dr. 

Fagan, Flint Hills filed its third letter on November 21, 2017.151  Again, Flint Hills corrected 

misunderstandings or mischaracterizations and again noted that it “has been willing to speak 

with the Department of Commerce directly regarding these and other questions [DOC-DER] has 

raised about our operations and crude oil needs.  However, to date, and contrary to past practice, 

neither the Department nor its expert has responded.”152  To clarify some key points missed or 

mischaracterized by DOC-DER, Flint Hills further stated: 

Improved utilization at Pine Bend as well as improvements at the 
other Minnesota refinery together with the growth of pipeline 
capacity downstream of Minnesota that has outpaced the growth of 
upstream pipeline capacity has led to greater apportionment of the 
Enbridge system. Apportionment is a significant factor in refinery 
economics and can affect the long-term business health of a 
refinery, including future investment decisions. It can also affect 
fuel prices and the ability of refineries to reliably supply markets. 

. . .  

Refineries operate in highly competitive commodity markets. 
Access to economic crude oil is a primary factor in a refinery’s 
ability to be competitive. If a refinery cannot receive its preferred 
crude slate when it needs it or the cost of that crude is artificially 
high due to transportation constraints, then a refinery’s operations 
will be less competitive. Land-locked refineries, such as those in 
Minnesota, have fewer options to relieve apportionment than 
coastal refineries that have access to global crude markets or 
refineries in states with naturally-occurring oil. This is among the 

                                                
150 Ex. EN-56, Sched. 1 at 1-2 (Earnest Surrebuttal) (emphasis added). 

151 Comment by Flint Hills Resources (Nov. 21, 2017) (eDocket No. 201711-137585-01). 

152 Comment by Flint Hills Resources at 2 (Nov. 21, 2017) (eDocket No. 201711-137585-01). 
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reasons why replacing Enbridge Line 3 is so important to 
Minnesota.153 

After explaining that, contrary to assertions made by DOC-DER, crude oil storage 

capabilities cannot meaningfully impact apportionment, Flint Hills concluded: 

To be clear, the Enbridge Line 3 Replacement Project is critically 
important to the Pine Bend refinery and its ability to continue 
serving the transportation fuel needs of Minnesota and the 
surrounding states. Preventing Enbridge from replacing its Line 3 
pipeline by denying its Certificate of Need application would have 
a deleterious effect on apportionment and threaten the reliability 
and efficiency of the pipeline system on which Pine Bend relies for 
all its crude oil needs. It also has the potential to affect future 
investment decisions in the refinery.154  

It is difficult to conceive how Flint Hills could more clearly state its view that the Project 

is necessary to support the adequacy, reliability, and efficiency of energy supply to Minnesota 

and neighboring states. 

The only other Minnesota refiner, the Andeavor St. Paul Park refinery, also filed a letter 

of support for the Project.155  After noting its reliance on the Enbridge Mainline System, 

Andeavor stated unequivocally that: 

Enbridge Line 3, which is currently operating at a significantly 
reduced capacity, is an important part of the Enbridge Mainline 
System upon which Minnesota and the region rely. The 
replacement of Line 3 with a modern, state of the art pipeline that 
renews the 760,000 barrels per day capacity of Line 3 will help 
reduce apportionment on the Enbridge Mainline System and 
improve the [St. Paul Park] Refinery's access to needed crude oil 
supply. If Line 3 were shut down and not replaced, this would 
exacerbate the already increasing apportionment problem on the 
Enbridge Mainline System and negatively impact the Refinery. 

                                                
153 Comment by Flint Hills Resources at 1-2 (Nov. 21, 2017) (eDocket No. 201711-137585-01) 

154 Comment by Flint Hills Resources at 2 (Nov. 21, 2017) (eDocket No. 201711-137585-01). 

155 Ex. EN-94, Sched. 1 at 1 (Earnest Supplemental Surrebuttal). 
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As a customer of the Enbridge system, Andeavor believes that the 
failure to approve the Project will adversely affect the adequacy, 

reliability and efficiency of energy supply, not only to Minnesota, 

but the region and all those downstream who rely on the Enbridge 
system.156 

With their letters of support, the Minnesota refineries join a chorus of customers 

supporting the Project.  Included in the record and demonstrating this strong customer and 

commercial support are: 

• Enbridge’s Issue Resolution Sheet (“IRS”), negotiated with the Representative Shippers 
Group (“RSG”), which included the terms of the Line 3 Surcharge and the scope of the 
Project.157  

• The fact that a condition precedent in the IRS allowed the RSG to terminate the IRS if the 
regulatory approvals for the Project were not received before July 2016.158 On August 2, 
2016, Enbridge notified the RSG that the condition precedent had not been satisfied and 
that the RSG had the right to terminate the IRS.159 However, the RSG voted to approve 
proceeding with the Project, notwithstanding the failure of the condition precedent and 
waived its right to terminate the Project.160 This, despite the fact that the RSG originally 
approved the IRS in February 2014, when the price of crude oil was $100/barrel (“bbl”), 
but had fallen to $45/bbl.161  

• Direct, rebuttal, surrebuttal, and evidentiary hearing testimony from Paul Kahler, 
Transportation Regulatory Advisor for Cenovus Energy Inc., with nearly 30 years of 
industry experience and Cenovus’ representative on the RSG.162 

• Direct, rebuttal, surrebuttal, and evidentiary hearing testimony from John Van Heyst, 
Manager, Marketing Logistics for Suncor Energy Marketing Inc., with over 30 years of 
industry experience.163 

                                                
156 Ex. EN-94, Sched. 1 at 1-2 (Earnest Supplemental Surrebuttal) (emphasis added). 

157 See Ex. SH-1 at 9 (Shippers Direct); Ex. EN-71 at 2 (Fleeton Summary); Ex. EN-1, Appendix 
D (CN Application). 

158 Ex. SH-1 at 10 (Shippers Direct). 

159 Ex. SH-1 at 10 (Shippers Direct). 

160 Ex. SH-1 at 10 (Shippers Direct). 

161 Ex. SH-2 at 15 (Shippers Rebuttal). 

162 Ex. SH-1 at 1-10 (Shippers Direct); Ex. SH-2 at 1-16 (Shippers Rebuttal); Ex. SH-3 at 7-11 
(Shippers Surrebuttal); Evid. Hrg. Tr. Vol. 9A (Nov. 15, 2017) at 16-55 (Kahler). 
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• Direct, rebuttal, and evidentiary hearing testimony from Edward Shahady, Term Supply 
and Logistics Manager, Fuels, for BP Products North America, with over 15 years of 
industry experience.164 

• A letter of support from Calumet Specialty Partners, owner of the Superior refinery that 
supplies gasoline, diesel, asphalt, and fuel oil to Minnesota and Wisconsin and is entirely 
dependent of the Enbridge Mainline System for its crude oil supply.165 

• Two different letters of support from Marathon Petroleum Company (“MPC”), the largest 
refiner in the Midwest, in which MPC emphasized the reliability improvement that can be 
gained with the Project and noted, in part: “MPC supported replacing Line 3 for two 
reasons. First, continuing to implement the extensive integrity dig program would have 
significant adverse impacts on the environment, landowners, and ability of Line 3 to 
continue to provide reliable service. Second, the replacement would allow Enbridge to 
restore the operating pressure of Line 3 thereby increasing the effective capacity of the 
pipeline and reducing apportionment currently being experienced on the Enbridge 
system.”166 

• BP Products North America, Inc., Marathon Petroleum Corporation, Suncor Energy 
Marketing Inc., Canadian National Resources Limited, and Cenovus Energy Inc. 
provided letters of support that were included in Appendix E to the Application.167 

Enbridge’s customers, including the Minnesota refiners, the Superior refinery, and other 

Midwest refiners, support the Project for a simple reason: failure to approve the Project will 

adversely impact the adequacy, reliability, and efficiency of their crude oil supply.  In turn, those 

adverse impacts will be felt by Minnesota and regional consumers of refined products, including 

gasoline, jet fuel, diesel, fuel oil, asphalt, and other petroleum based products. 

                                                                                                                                                       
163 Ex. SH-1 at 10-15 (Shippers Direct); Ex. SH-2 at 17-28 (Shippers Rebuttal); Ex. SH-3 at 1-7 

(Shippers Surrebuttal); Evid. Hrg. Tr. Vol. 9A (Nov. 15, 2017) at 56-95 (Van Heyst). 

164 Ex. SH-1 at 15-21 (Shippers Direct); Ex. SH-2 at 28-32 (Shippers Rebuttal); Evid. Hrg. Tr. 
Vol. 9A (Nov. 15, 2017) at 95-137 (Shahady). 

165 Ex. SH-1, Sched. A (Shippers Direct). 

166 Ex. SH-1, Sched. A (Shippers Direct). 

167 Ex. EN-14 at 7 (Fleeton Direct); Ex. EN-1, Appendix E (CN Application). 
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e) On the critical issue of adequacy, reliability and efficiency of 

supply, DOC-DER provided superficial and inconsistent 

testimony that fails to support its recommendation of denial. 

The DOC-DER testimony is notable for one thing – the lack of any substantive analysis 

regarding the impact of the Project, or its denial, on the adequacy, reliability, or efficiency of 

energy supply to Minnesota and neighboring states – a core issue in assessing the need for the 

Project.    

(1) The DOC-DER admits its lack of expertise in this area and 

sought consultant services to augment its analysis. 

By its own admission, DOC-DER lacks the necessary expertise to critically analyze this 

issue.  At the opening of the evidentiary hearing on November 1, 2017, DOC-DER plainly and 

honestly acknowledged: 

The Department did not come into this case as oil experts, oil 
market experts, apportionment experts. Although we may like to 
play them on TV, we are not.168  

In fact, the lone DOC-DER staff witness, Ms. O’Connell, had never testified in a crude oil 

facilities CN proceeding.169  While Ms. O’Connell oversaw DOC-DER’s work in other crude oil 

CN proceedings, the current proceeding is her first instance of conducting the actual analysis and 

presenting testimony.170 

Given its lack of expertise, DOC-DER issued a Request for Proposals (“RFP”).171  In the 

April 24, 2017, State Register, DOC-DER published the Notice of Contract Availability, 

                                                
168 Evid. Hrg. Tr. Vol. 1A (Nov. 1, 2017) at 86 (Anderson). 

169 Evid. Hrg. Tr. Vol. 12A (Nov. 20, 2017) at 32-34 (O’Connell). 

170 Evid. Hrg. Tr. Vol. 12A (Nov. 20, 2017) at 34 (O’Connell). 

171 Evid. Hrg. Tr. Vol. 12A (Nov. 20, 2017) at 35 (O’Connell). 
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including reference information allowing responders to download the full RFP and required 

forms, and stating: 

The Minnesota Department of commerce (“Department”) seeks 
qualified engineers, economists or otherwise qualified consultants 
to conduct an independent evaluation of the need proposed by 
Enbridge Energy, Limited Partnership (“Enbridge”) to: (1) build a 
36-inch diameter crude oil pipeline, extending from the North 
Dakota-Minnesota border to the Minnesota-Wisconsin border, and 
(2) retire the existing 34-inch diameter Line 3 Pipeline.172 

DOC-DER requested proposals in response to the RFP no later than May 19, 2017. 173  However, 

DOC-DER received no responses.174  

Eventually, the consultant assisting DOC-EERA on the EIS connected the Department 

with London Economics, Inc. (“LEI”), another consulting firm, and with Dr. Fagan.175  DOC-

DER secured Dr. Fagan’s and LEI’s services in July 2017.176  Dr. Fagan had never testified in a 

regulatory or judicial proceeding involving crude oil markets and did not review the RFP, either 

before or after being engaged by DOC-DER in this matter.177   

(2) The DOC-DER severely limited the role of its consultant. 

As opposed to the RFP, which sought “an independent evaluation of the need” for the 

Project, DOC-DER radically scaled back its request of Dr. Fagan and LEI.  As Dr. Fagan 

testified multiple times, DOC-DER limited her and LEI’s role in this proceeding to “providing a 

critical review of two expert reports filed in the docket” in support of Enbridge’s CN 

                                                
172 41 S.R. at 1241-1242 (Apr. 24, 2017) (emphasis added). 

173 41 S.R. at 1242 (Apr. 24, 2017). 

174 Evid. Hrg. Tr. Vol. 12A (Nov. 20, 2017) at 35-36 (O’Connell). 

175 Evid. Hrg. Tr. Vol. 9B (Nov. 15, 2017) at 24 (Fagan). 

176 Evid. Hrg. Tr. Vol. 9B (Nov. 15, 2017) at 23 (Fagan). 

177 Evid. Hrg. Tr. Vol. 9B (Nov. 15, 2017) at 23-24 (Fagan). 
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Application.178  DOC-DER did not indicate to Dr. Fagan how it intended to use her work in 

developing DOC-DER’s recommendations.179   

The Company will address the few “conclusions” reached by Dr. Fagan, the 

misunderstandings upon which those conclusions were based, and the inability of those 

conclusions to support DOC-DER witness Ms. O’Connell’s recommendation.  However, it is 

first critical to understand the issues which Dr. Fagan and LEI did not analyze and which she did 

not testify or offer any opinion about, since for each of these issues, the sole support for the 

DOC-DER recommendation must be found in the testimony of Ms. O’Connell.   

• Dr. Fagan was not asked to provide an analysis or testimony on the core issue in 
Criterion A of the Commission’s CN Rules – whether denial of the CN would 
have an adverse impact on the adequacy, reliability or efficiency of crude oil 
supply to Minnesota and neighboring states.180 

• Dr. Fagan was not asked to analyze or testify on whether construction of the 
Project would enhance the adequacy, reliability or efficiency of crude oil supply 
to Minnesota and neighboring states.181 

• Dr. Fagan was not asked to provide an analysis or testimony comparing 
alternative scenarios as to their impact on the adequacy, reliability, or efficiency 
of crude oil supply.182 

• Dr. Fagan was not asked to examine or to provide testimony on the impact on 
crude supply in Minnesota or the Midwest if existing Line 3 is taken out of 
service without the Project being built.183 

                                                
178 See Ex. DER-4 at 2 (Fagan Direct); Ex. DER-4, Sched. 1 at 1 (Fagan Direct); Ex. DER-7, 

Sched. 1 at 3, 4 (Fagan Surrebuttal); Evid. Hrg. Tr. Vol. 9B (Nov. 15, 2017) at 15 (Fagan).  DOC-DER 
subsequently requested additional work provided as “Supplemental Surrebuttal” testimony, Ex. DER-9 
(Fagan Supplemental Surrebuttal), discussed further, below. 

179 Evid. Hrg. Tr. Vol. 9B (Nov. 15, 2017) at 25 (Fagan). 

180 Evid. Hrg. Tr. Vol. 9B (Nov. 15, 2017) at 25-26 (Fagan). 

181 Evid. Hrg. Tr. Vol. 9B (Nov.15, 2017) at 28-29 (Fagan). 

182 Ex. EN 37, Sched. 2 (DOC-DER Response to Enbridge IR No. 4) (Earnest Rebuttal); Evid. 
Hrg. Tr. Vol. 9B (Nov. 15, 2017) at 28-29 (Fagan). 
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• Dr. Fagan was not asked to perform an outlook or testimony on oil prices or oil 
supply and she could therefore not testify as to whether Enbridge’s supply 
forecast represented a high supply case, a low supply case, or somewhere in 
between.184 

• Dr. Fagan was not asked to analyze or provide testimony on the effect of the 
Project on the efficient use of resources or the energy efficiency of the overall 
Enbridge system with and without the Project.185 

• Dr. Fagan was not asked to analyze or provide testimony on the reliability of the 
Enbridge system with and without the Project.186 

• Dr. Fagan was not asked to analyze or provide testimony on the number of new 
crude oil pipelines or capacity expansions that may come in service in the 
foreseeable future.187 

• Dr. Fagan was not asked to analyze or provide testimony on the ability of current 
and planned facilities not requiring a CN to meet the future demand for crude 
oil.188 

• Dr. Fagan did not have an opinion as to whether crude oil production in Western 
Canada will increase over the next several years.189 

• Dr. Fagan did not analyze and could not testify as to whether Enbridge’s shippers 
have been under apportionment the majority of the months since 2014 or whether 
apportionment is expected to continue absent new incremental capacity becoming 
available.190  

                                                                                                                                                       
183 Ex. EN 37, Sched. 2 (DOC-DER Response to Enbridge IR Nos 5, 14) (Earnest Rebuttal); 

Evid. Hrg. Tr. Vol. 9B (Nov. 15, 2017) at 29-30 (Fagan). 

184 Ex. EN 37, Sched. 2 (DOC-DER Response to Enbridge IR No. 8) (Earnest Rebuttal); Evid. 
Hrg. Tr. Vol. 9B (Nov. 15, 2017) at 26 (Fagan). 

185 Ex. EN 37, Sched. 2 (DOC-DER Response to Enbridge IR No. 13) (Earnest Rebuttal); Evid. 
Hrg. Tr. Vol. 9B (Nov. 15, 2017) at 26 (Fagan). 

186 Ex. EN 37, Sched. 2 (DOC-DER Response to Enbridge IR No. 13) (Earnest Rebuttal). 

187 Ex. EN 37, Sched. 2 (DOC-DER Response to Enbridge IR No. 9) (Earnest Rebuttal); Evid. 
Hrg. Tr. Vol. 9B (Nov. 15, 2017) at 32 (Fagan). 

188 Evid. Hrg. Tr. Vol. 9B (Nov. 15, 2017) at 26-27 (Fagan). 

189 Ex. EN 37, Sched. 2 (DOC-DER Response to Enbridge IR No. 26) (Earnest Rebuttal); Evid. 
Hrg. Tr. Vol. 9B (Nov. 15, 2017) at 31-32 (Fagan). 

190 Ex. EN 37, Sched. 2 (DOC-DER Response to Enbridge IR Nos. 30-31) (Earnest Rebuttal); 
Evid. Hrg. Tr. Vol. 9B (Nov. 15, 2017) at 34-35 (Fagan). 
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• Dr. Fagan did not analyze and could not testify as to how much of the incremental 
capacity provided by the Project would serve the Minnesota refineries.191 

(3) The DOC-DER consultant’s limited analysis fails to 

withstand scrutiny and carries no implications regarding 

the adequacy, reliability or efficiency of energy supply with 

or without the Project. 

Given the severe constraints of her analysis and testimony, Dr. Fagan’s surrebuttal 

testimony is replete with disclaimers.  Dr. Fagan states the following: 

• “The LEI Report is not intended to determine the effect of denial of the certificate 
of need.”192 

• “LEI did not argue [the continuing integration of refined product markets] would 
reduce L3R program utilization.”193 

• “LEI is not insisting that large new pipelines such as Energy East or Keystone XL 
be included in an alternative infrastructure scenario.”194 

• “The LEI Report did not say Flint Hills is at or near full utilization.”195 

• “The LEI Report did not critique the CAPP forecast as overly optimistic.”196 

• “LEI did not suggest the Project is unnecessary based on Minnesota district 
refinery utilization.”197 

• “LEI did not conclude that there is no additional need for oil in the Minnesota 
market going forward.”198 

Rather than having LEI and Dr. Fagan address any of these critical issues, DOC-DER set 

out an extremely narrow scope of work for LEI that resulted in Dr. Fagan making four central 

                                                
191 EN 37, Sched. 2 (DOC-DER Response to Enbridge IR No. 10) (Earnest Rebuttal). 

192 Ex. DER-7, Sched. 1 at 4 (Fagan Surrebuttal) (Emphasis added). 

193 Ex. DER-7, Sched. 1 at 4 (Fagan Surrebuttal). 

194 Ex. DER-7, Sched. 1 at 7 (Fagan Surrebuttal). 

195 Ex. DER-7, Sched. 1 at 10 (Fagan Surrebuttal). 

196 Ex. DER-7, Sched. 1 at 11 (Fagan Surrebuttal). 

197 Ex. DER-7, Sched. 1 at 11 (Fagan Surrebuttal) (Emphasis added). 

198 Ex. DER-7, Sched. 1 at 12 (Fagan Surrebuttal) (Emphasis added). 
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observations:  (1) Enbridge’s supply forecast should have considered a range of future  

scenarios;199 (2) Enbridge should have considered refined product demand in its forecasts; (3) 

Minnesota district refineries have been operating at high levels of utilization;200 and (4) while she 

examined apportionment issues extremely late in the proceeding, she could not draw any 

conclusion as to whether apportionment has effectively limited the supply of heavy crude oil to 

the Minnesota district refineries.201  Dr. Fagan’s first observation is simply incorrect, her second 

observation has no impact on the proper analysis in this proceeding, her third observation by her 

own admission was not meant to suggest that the Project is unnecessary, and her final 

observation includes misunderstandings of the refining business and adds nothing of substance to 

the record. 

First, Dr. Fagan criticized Enbridge for not considering “more than one potential future 

for oil supply, demand, or infrastructure” in its forecasts.202  Dr. Fagan simply errs.  As Mr. 

Earnest explained in both his direct and rebuttal testimonies, and as discussed above, Mr. Earnest 

considered a range of credible forecasts in developing his analysis.  In fact, a section of his direct 

testimony report is titled Canadian Supply Forecast Comparison.203  Additionally, in response to 

DOC-DER discovery, Enbridge modeled a variety of supply scenarios as well as a variety of 

infrastructure scenarios and presented those in Mr. Earnest’s rebuttal report.204  Importantly, 

each forecast scenario and each infrastructure scenario demonstrated that the Project will be 

                                                
199 See Ex. DER-4, Sched. 1 at 4 (Fagan Direct). 

200 See Ex. DER-4, Sched. 1 at 14 (Fagan Direct). 

201 See Ex. DER-9 at 1 (Fagan Supplemental Surrebuttal). 

202 Ex. DER-4, Sched. 1 at 5 (Fagan Direct). 

203 Ex. EN-15, Sched. 2 at 42-48 (Earnest Direct). 

204 Ex. EN-37, Sched. 1 at 18-41 (Earnest Rebuttal); Ex. EN-37, Sched. 4 (Earnest Rebuttal). 
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essentially fully utilized once in service.  Dr. Fagan offered no testimony suggesting anything to 

the contrary. 

Second, in her direct testimony, Dr. Fagan stated that in Enbridge’s forecasts “a forecast 

for demand for refined products by end-users plays no role in the outlook.”205  However, in her 

surrebuttal testimony, Dr. Fagan clarified the rather limited impact of this observation.  Dr. 

Fagan first specifically quoted Enbridge’s rebuttal statement that:  

In general, DOC-DER and intervenor witnesses (Fagan, 
O’Connell, and Stockman) express concern that [refined product] 
demand will fall and, to varying degrees, opine that this may or 
will result in a reduction in the L3R Program utilization.206 

Dr. Fagan then made clear that her refined product demand analysis was far more limited than 

suggested, stating that her it “demonstrated the likely continuing integration of refined product 

markets. LEI did not argue it would reduce L3R program utilization.”207 

This limitation by Dr. Fagan makes sense, as she had also observed in her direct 

testimony that the refined products are continental and that exports increasingly link the US to 

global refined markets.208  Given this interconnectedness, Dr. Fagan observed that: 

additional crude pipeline capacity such as the Enbridge Line 3 
project could contribute to slightly wider availability of crude oil 
and therefore somewhat lower prices of crude oil and refined 
products (all other things equal) generally across the US, and by 
implication, for Minnesota and its neighbors.209 

                                                
205 Ex. DER-4, Sched. 1 at 25 (Fagan Direct). 

206 Ex. DER-7, Sched. 1 at 4 (Fagan Surrebuttal) (quoting Ex. EN-37, Sched. 1 at 41 (Earnest 
Rebuttal)). 

207 Ex. DER-7, Sched. 1 at 4 (Fagan Surrebuttal). 

208 Ex. DER-4, Sched. 1 at 13-16 (Fagan Direct). 

209 Ex. DER-4, Sched. 1 at 6 (Fagan Direct). 
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In addition, in response to DOC-DER discovery and in its rebuttal testimony, Enbridge 

modeled a “reduced refined product demand” scenario that assumed a 75 percent market share 

for electric vehicles by 2035.210  That analysis indicated “that the light and heavy crude oil 

pipelines in the Enbridge Mainline System after the L3R Program is finished will operate at 

capacity throughout the forecast period under this scenario of reduced refined product 

demand.”211 

Perhaps most importantly though, as Enbridge witness Mr. Earnest pointed out, the 

Enbridge Mainline System transports crude oil not refined product.  Therefore, it is the demand 

for crude oil that will drive utilization of the Enbridge Mainline System, including the Project.212  

As already shown, current demand for crude oil already exceeds the Enbridge Mainline System 

capacity, causing consistent apportionment.  Additionally, every reasonable forecast and 

infrastructure scenario modeled shows full utilization of the Enbridge Mainline System even with 

the Project in place, demonstrating the demand for additional capacity.  Finally, the 

overwhelming support of Enbridge’s customers, who have agreed to higher tolls due to the 

Project, should remove all doubt that there is demand for the crude oil that will be transported via 

the Project. 

Dr. Fagan’s third general observation was that the Minnesota district refineries have been 

operating at high utilization levels.  However, Dr. Fagan herself made clear in surrebuttal 

testimony that this observation “did not suggest the Project is unnecessary based on Minnesota 

                                                
210 Ex. EN-37, Sched. 1 at 41-43 (Earnest Rebuttal); Ex. EN-37, Sched. 4 (Enbridge Response to 

DOC-DER IR No. 237) (Earnest Rebuttal). 

211 Ex. EN-37 at 43 (Earnest Rebuttal). 

212 Ex. EN-37, Sched. 1 at 46 (Earnest Rebuttal). 
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district refinery utilization.”213  Dr. Fagan’s express limitation on the implication of her 

testimony came after Mr. Earnest noted a number of deficiencies in Dr. Fagan’s testimony, 

including that any past utilization figures were just that, past figures, and that past Enbridge 

capacity expansion projects enabled those relatively high utilization rates.214  Dr. Fagan’s 

limitation on the impact of her testimony also came after Flint Hills stated that it disagreed with 

“critical aspects of the Department’s analysis of its refinery utilization, market reach, and market 

demand.”215  Flint Hills noted that “the Department’s analysis incorrectly concludes that the Flint 

Hills Resources Pine Bend refinery is at or near full utilization. Neither the Department nor its 

expert consulted directly with Flint Hills Resources prior to formulating this opinion.”216  As 

Flint Hills stated,  

The Pine Bend refinery is not at full utilization. . . The refinery 
also recently received a permit to implement several projects that 
will eventually give it the ability to consistently operate near its 
nameplate, while also reducing key emissions. These and other 
projects that have come online since 2012 have led to a step 
change in the refinery’s overall efficiency and utilization. This, in 
turn, has led to growing demand for crude oil supplied by the 

Enbridge Mainline System.
217 

Finally, Dr. Fagan presented supplemental surrebuttal testimony purporting to analyze the 

impact of apportionment on Minnesota district refiners.  The impact of apportionment was not a 

new issue to this proceeding.  In fact, Enbridge devoted a section of its CN Application to this 

issue, titling it “Replacing Line 3 Allows Enbridge to Reduce Impacts of Apportionment to 

                                                
213 Ex. DER-7, Sched. 1 at 11 (Fagan Surrebuttal) (emphasis added). 

214 Ex. EN-37, Sched. 1 at 48-51 (Earnest Rebuttal). 

215 Ex. EN-56, Sched. 1 at 1 (Earnest Surrebuttal). 

216 Ex. EN-56, Sched. 1 at 1 (Earnest Surrebuttal). 

217 Ex. EN-56, Sched. 1 at 2 (Earnest Surrebuttal) (emphasis added). 
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Refineries in Minnesota,”218 a point not known by Dr. Fagan.219  Similarly, Enbridge witnesses 

Messrs. Fleeton and Glanzer both had thorough discussions of apportionment in their direct 

testimonies, as did the Shipper Group witnesses.220  In rebuttal testimony, both Enbridge and 

Shippers for Secure, Reliable and Economical Petroleum Transportation (“Shippers”) provided 

even more discussion of the negative impacts of apportionment on customers.221  Nonetheless, 

nowhere in her direct or surrebuttal testimonies does Dr. Fagan even mention the word 

“apportionment,” a fact that did not surprise her.222   At some point extremely late in the 

proceeding, the DOC-DER for the first time asked Dr. Fagan to examine the apportionment 

issue.223  Dr. Fagan’s supplemental surrebuttal testimony on this issue included a number of 

misstatements regarding refinery configuration and heavy oil processing capability, includes 

flawed analysis and reflects incorrect assumptions on issues such as the role and capabilities of 

storage on the Enbridge system.224  Moreover, in addition to these substantive errors, Dr. Fagan 

herself testified that her analysis was “inconclusive.”225  For all of these reasons, Dr. Fagan’s 

late-filed analysis adds nothing of probative value to the record. 

                                                
218 Ex. EN-1 at § 3.5 (CN Application). 

219 Evid. Hrg. Tr. Vol. 9B (Nov. 15, 2017) at 48 (Fagan). 

220 Ex. EN-14 at 5-8 (Fleeton Direct); Ex. EN-19 at 8-14 (Glanzer Direct); Ex. SH-1 at 4-9, 15, 17 
(Shippers Direct). 

221 Ex. EN-37, Sched. 1 at 10-17 (Earnest Rebuttal); Ex. EN-38 at 3 (Glanzer Rebuttal); Ex. EN-
39 at 4-5 (Fleeton Rebuttal); Ex. SH-2 at 10-11, 29-30 (Shippers Rebuttal). 

222 Evid. Hrg. Tr. Vol. 9B (Nov. 15, 2017) at 49 (Fagan). 

223 Dr. Fagan provided confusing testimony on the timing of the DOC-DER request.  On cross-
examination, she first stated clearly that “I don't remember the date, but it's after filing the surrebuttal.”  
Evid. Hrg. Tr. Vol. 9B (Nov. 15, 2017) at 47 (Fagan).  On re-direct, Dr. Fagan again stated she was 
unclear on the date of the request but that she did the work after surrebuttal.  Evid. Hrg. Tr. Vol. 9B (Nov. 
15, 2017) at 94 (Fagan). 

224 Ex. EN-94 at 8 (Earnest Supplemental Surrebuttal). 

225 Ex. DER-9 at 1 (Fagan Supplemental Surrebuttal). 
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(4) DOC-DER misuses its consultant’s work and otherwise 

errs in its analysis. 

Using Dr. Fagan’s testimony as “support,” DOC-DER and Ms. O’Connell reached an 

unsupportable conclusion – that the CN should be denied, in part due to Enbridge’s alleged 

failure to satisfy Criterion A of the CN Rules, and that “Minnesota would be better off if 

Enbridge proposed to cease operations of the existing Line 3, without any new pipeline being 

built.”226  The DOC-DER, which admits it lacks expertise on the issues of crude oil, crude oil 

markets and apportionment, did not even inform Dr. Fagan of its “conclusion” on the ultimate 

question of need before filing testimony recommending denial.  On cross-examination, the 

Company and Dr. Fagan had the following exchange: 

Q:  At what point, Dr. Fagan, were you made aware that the 
Department would recommend denial of the Certificate of Need?  

A: I didn't know it until I read the testimony that was filed after it was 
filed.227 

This lack of discussion between DOC-DER and Dr. Fagan may explain a number of 

misstatements, mischaracterizations, and inconsistencies in Ms. O’Connell’s testimony.  For 

example, Ms. O’Connell testified that: 

Enbridge’s statement about the effects of denial of the proposed 
Project on Minnesota refineries does not appear to be completely 
accurate, given the high levels of refinery utilization rates of all 
refineries in Minnesota and surrounding states as discussed in 
Department Witness Dr. Fagan’s testimony.228   

                                                
226 Ex. DER-1 at 92 (O’Connell Direct). 

227 Evid. Hrg. Tr. Vol 9B (Nov. 15, 2017) at 51 (Fagan) (emphasis added). 

228 Ex. DER-1 at 34 (O’Connell Direct) (emphasis added). 
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Of course, Dr. Fagan herself explicitly stated that her testimony did not analyze the effect of 

denial229 and “did not suggest the Project is unnecessary based on Minnesota district refinery 

utilization.”230  Again, if there were any doubt that denial of the Project would negatively impact 

refineries, the clear statements of the Minnesota, Superior, and regional refiners explaining their 

deep concerns with the DOC-DER recommendation of denial should remove it.  Unfortunately, 

it appears that the DOC-DER never spoke with the Minnesota or Superior refiners or other 

shippers to understand their concerns.231 

Similarly, DOC-DER witness Ms. O’Connell acknowledged that she did not separately 

analyze Enbridge’s forecast data.232  Rather, she relied on Dr. Fagan’s direct testimony “as a 

whole,” in concluding that Enbridge’s forecast was flawed.233 However, as discussed above, Dr. 

Fagan’s testimony simply erred in certain respects and was far more limited than Ms. O’Connell 

asserts.  Notably, Dr. Fagan explicitly stated that “LEI did not conclude that there is no 

additional need for oil in the Minnesota market going forward.”234  Dr. Fagan also explicitly 

disavowed analyzing the overall need for the Project or its impact (or the impact of denial) on the 

adequacy, reliability, or efficiency of energy supply.   

In discussing the DOC-DER conclusion on forecasts (an issue Ms. O’Connell states was 

exclusively the domain of Dr. Fagan), Ms. O’Connell presented often confusing and conflicting 

statements regarding what exactly should be “forecasted” and what forecast she believes may be 

                                                
229 Evid. Hrg. Tr. Vol. 9B (Nov. 15, 2017) at 25-26 (Fagan). 

230 Ex. DER-7, Sched. 1 at 11 (Fagan Surrebuttal) (emphasis added). 

231 See Evid. Hrg. Tr. Vol 9B (Nov. 15, 2017) at 49-50 (Fagan); Evid. Hrg. Tr. Vol. 12A (Nov. 
20, 2017) at 41 (O’Connell). 

232 Evid. Hrg. Tr. Vol 12A (Nov. 20, 2017) at 37 (O’Connell). 

233 Ex. DER-6 at 34 (O’Connell Surrebuttal). 

234 Ex. DER-7, Sched. 1 at 12 (Fagan Surrebuttal) (emphasis added). 
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“flawed.” At times, Ms. O’Connell discussed her reliance on Dr. Fagan’s testimony regarding 

“Enbridge’s forecasted demand for crude oil.”235  At other times, Ms. O’Connell states that she 

relied on “Dr. Fagan’s conclusion that Enbridge’s forecast provided ‘no specific outlook at all 

for refined product demand.’”236  Finally, Ms. O’Connell attempted to clarify matters stating: 

“To be clear, as I explained in my Direct Testimony and above, I relied on Dr. Fagan’s Report to 

reach my conclusion that Enbridge’s forecast of demand for the Proposed Project is flawed.”237   

Nothing about Dr. Fagan’s testimony supports Ms. O’Connell’s “conclusion” regarding 

Enbridge’s forecast for all of the reasons discussed above.  Enbridge provided extensive forecast 

analysis across a wide range of potential futures, including various supply scenarios, various 

infrastructure scenarios, and a reduced product demand scenario.  Each of those scenarios 

demonstrated that Enbridge’s customers will fully utilize the Project.  Moreover, no level of 

analysis would change one immutable fact – Enbridge’s customers strongly support the Project 

because the current Enbridge Mainline System cannot meet current demand.  As Mr. Earnest 

aptly summarized: 

The Mainline has undergone very large expansion programs over 
the years to meet the increasing demand for crude oil in the 
Midwest and elsewhere, yet it still cannot keep pace with demand. 
The L3R Program is one more initiative to meet the needs for 
crude oil in the Midwest and elsewhere in the U.S., as well as to 
replace an aging existing pipeline.238  

                                                
235 Ex. DER-6 at 28 (O’Connell Surrebuttal) (emphasis added). 

236 Ex. DER-6 at 36 (O’Connell Surrebuttal) (emphasis added).    Ms. O’Connell’s focus on the 
forecast of refined product demand in testimony stands in stark contrast to her clear statement in response 
to discovery regarding refined products, where she stated: “[g]iven that Enbridge proposes a pipeline to 
transport crude oil, the focus of the Department’s analysis is on the demand for crude oil.”  Ex. EN-37, 
Sched. 2 (DOC-DER Response to Enbridge Information Request 35) (Earnest Rebuttal). 

237 Ex. DER-6 at 34 (O’Connell Surrebuttal) (emphasis in original). 

238 Ex. EN-37, Sched. 1 at 5 (Earnest Rebuttal). 
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Apart from her incorrect “conclusion” on the demand for the Project, DOC-DER witness 

Ms. O’Connell’s testimony on the issue of adequacy, reliability, and efficiency of energy supply 

contains multiple flaws and curiosities.  For example, despite decades of Commission decisions 

discussing the adequacy, reliability, and efficiency of energy supply in the specific context of 

crude oil pipeline proceedings, and DOC-DER testimony in those proceedings, Ms. O’Connell 

chose not to be guided by past Commission or DOC-DER definitions of those terms, but instead 

by the Oxford dictionary and suggested that the definitions of these terms may change case by 

case, testifying as follows: 

Q:  But you didn't look at how the Department had used those 
terms before, nor did you look at the Commission's use of 
those terms in prior cases? 

A: I'm not aware of any case that have facts that are the same 
as the facts we’re seeing in this proceeding. So, no, I did 
not.239   

Ms. O’Connell also “ranked” the importance of these three terms, despite the 

Commission never having done so in the past.  Again, she stated that the facts of this case 

warranted such a ranking and judged them to have been listed in order of importance in the CN 

Rules, meaning “efficiency” is the least important aspect of energy supply for Ms. O’Connell.240 

As demonstrated at hearing, even if one accepted Ms. O’Connell’s unique framework, 

her analysis of the impact of denial of the Project on the adequacy, reliability, and efficiency of 

energy supply was superficial, at best.  For example, regarding “adequacy” Ms. O’Connell 

                                                
239 Evid. Hrg. Tr. Vol. 12A (Nov. 20, 2017) at 41-44 (O’Connell) (quote at 44:7-12). 

240 Evid. Hrg. Tr. Vol. 12A (Nov. 20, 2017) at 42-43 (O’Connell); Ex. DER-1 at 22-23 
(O’Connell Direct); Ex. DER-1 at 79 (O’Connell Direct) (“In my opinion [efficiency] is the least 
important aspect of need, compared to adequacy and reliability”). 
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agreed that “it is critical that adequate supplies are delivered so that markets can function.”241   

However, Ms. O’Connell acknowledged that her analysis did not even consider whether the 

delivery point mattered, when determining the adequacy of supply.242  Of course, in an integrated 

market, delivery points do matter, particularly for refiners such as the Minnesota and Superior 

refiners who depend on deliveries at Clearbrook and Superior. Mr. Earnest modeled a number of 

infrastructure scenarios with different delivery points (e.g., SA-04 delivering to Illinois) to 

determine the impact of those different delivery points on usage of the Enbridge Mainline 

System.243  However, Ms. O’Connell “really did not look at his modeling.”244  

Turning to “reliability,” Ms. O’Connell stated that reliability refers to supplies that are 

consistently good in quality so that crude oil markets can function in a predictable manner.245  

She agreed that this means shippers receive the type of crude oil that they desire and that they 

can consistently receive that supply without interruption.246  Although her written testimony 

dismissed the importance of the Project’s reliability impacts, on the stand Ms. O’Connell 

acknowledged important reliability benefits of the Project, including: 

• Without the Project, existing Line 3 will require substantial maintenance 
that can interrupt supply;247 and 

• Existing Line 3 transports only light crude, whereas the Project enables 
transportation of either light or heavy crude, providing increased 
flexibility.248 

                                                
241 Evid. Hrg. Tr. Vol. 12A (Nov. 20, 2017) at 42-43 (O’Connell) 

242 Evid. Hrg. Tr. Vol. 12A (Nov. 20, 2017) at 44-45 (O’Connell) 

243 See Ex. EN-37, Sched. 1 at 36–40 (Earnest Rebuttal). 

244 Evid. Hrg. Tr. Vol. 12A (Nov. 20, 2017) at 45-47 (O’Connell) (quote at 47:12-13). 

245 Evid. Hrg. Tr. Vol. 12A (Nov. 20, 2017) at 54-55 (O’Connell). 

246 Evid. Hrg. Tr. Vol. 12A (Nov. 20, 2017) at 55-56 (O’Connell. 

247 Evid. Hrg. Tr. Vol. 12A (Nov. 20, 2017) at 56 (O’Connell). 



PUBLIC DOCUMENT – 

HIGHLY SENSITIVE TRADE SECRET INFORMATION HAS BEEN EXCISED 

- 56 - 

More importantly though, despite Ms. O’Connell’s reliance on the work of Dr. Fagan to 

support her conclusion on the need for the Project, Ms. O’Connell seemed unaware of the 

limitations in Dr. Fagan’s work, many of which Dr. Fagan herself acknowledged, including: 

• Ms. O’Connell stated that she relied on Dr. Fagan’s direct testimony 
conclusions that Enbridge’s forecast did not consider more than one 
potential future for oil supply, demand or infrastructure.249  At hearing, 
Ms. O’Connell was asked if she would agree that Enbridge provided 
multiple forecast scenarios to the Department through the discovery 
process that were not analyzed by Dr. Fagan in her direct testimony.  She 
responded: “I’m not aware whether Dr. Fagan considered or didn't 
consider [those scenarios], I just don’t know.”250 

• When asked if Mr. Earnest’s rebuttal testimony included multiple forecast 
scenarios showing that Line 3 with the Project in place would be fully 
utilized under all scenarios, Ms. O’Connell could not answer, stating:  “I 
did not look at [Mr. Earnest’s] analysis, any of those aspects of Mr. 
Earnest’s testimony.”251  Not only that, but when asked to confirm that 
Dr. Fagan failed to even comment on those multiple scenarios in her 
surrebuttal testimony, Ms. O’Connell stated: “You know, I’m not even 
aware of whether she did or not.”252 

• Ms. O’Connell did not recall Dr. Fagan acknowledging that she could not 
express an opinion as to whether crude oil production in Western Canada 
will increase over the next several years.253   

• Ms. O’Connell acknowledged that she did not review Dr. Fagan’s 
discovery responses, where Dr. Fagan acknowledged the limitations of 
her testimony enumerated above.254 

• While Ms. O’Connell claims she relied on Dr. Fagan’s statement in direct 
testimony that Enbridge did not provide a specific outlook for refined 
product demand, she appeared unaware of Dr. Fagan’s testimony stating 

                                                                                                                                                       
248 Evid. Hrg. Tr. Vol. 12A (Nov. 20, 2017) at 56-57 (O’Connell). 

249 Evid. Hrg. Tr. Vol. 12A (Nov. 20, 2017) at 60-61 (O’Connell). 

250 Evid. Hrg. Tr. Vol. 12A (Nov. 20, 2017) at 62 (O’Connell). 

251 Evid. Hrg. Tr. Vol. 12A (Nov. 20, 2017) at 63 (O’Connell). 

252 Evid. Hrg. Tr. Vol. 12A (Nov. 20, 2017) at 63-64 (O’Connell). 

253 Evid. Hrg. Tr. Vol. 12A (Nov. 20, 2017) at 65 (O’Connell). 

254 Evid. Hrg. Tr. Vol. 12A (Nov. 20, 2017) at 65-66 (O’Connell). 
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that the refined product demand analysis referred to the integration of the 
refined products markets, and did not argue that this observation 
suggested a reduced utilization of the Enbridge Mainline System with the 
Program in place.255  In fact, Ms. O’Connell acknowledged that in 
drawing her conclusions regarding need, she relied exclusively on Dr. 
Fagan’s initial report, presented in direct testimony.256 

Ms. O’Connell also stated that, in reaching her conclusions under Minn. R. 7853.0130, 

she relied on the highly sensitive trade secret information in her direct testimony.257  Ms. 

O’Connell asserted that the highly sensitive trade secret information “did in fact address how 

Minnesota refineries would be affected by the Proposed Project.”258 However, at the hearing, 

Ms. O’Connell admitted that the highly sensitive trade secret graphs in her direct testimony were 

inaccurate.259  Enbridge provided accurate data reflecting the impact of the Project on Minnesota 

refiners.260  For example, in 2016, Flint Hills’ verified nominations included [HIGHLY 

SENSITIVE TRADE SECRET DATA BEGINS…        …HIGHLY SENSITIVE TRADE 

SECRET DATA ENDS] kilobarrels of heavy crude, and it received [HIGHLY SENSITIVE 

TRADE SECRET DATA BEGINS…      …HIGHLY SENSITIVE TRADE SECRET 

DATA ENDS] kilobarrels.261 Similar data is available for Andeavor’s St. Paul Park Refinery.262 

Accordingly, the highly sensitive trade secret information confirms that Minnesota refineries are 

currently unable to ship all of the crude oil they need via the Enbridge Mainline System. 

                                                
255 Evid. Hrg. Tr. Vol. 12A (Nov. 20, 2017) at 60-61 (O’Connell). 

256 Evid. Hrg. Tr. Vol. 12A (Nov. 20, 2017) at 60-61 (O’Connell). 

257 Ex. DER-6 at 29, 39-41, 49, 63, 70 and 74 (O’Connell Surrebuttal).   

258 Ex. DER-6 at 39 (O’Connell Surrebuttal).   

259 Evid. Hr’g Tr. Vol. 12B (Nov. 20, 2017) at 77-95 (O’Connell).  

260 Ex. EN-21, Schedule 5 (Glanzer Direct).  

261 Ex. EN-21, Schedule 5 at 5 and 15 (Glanzer Direct). 

262 Ex. EN-21, Schedule 5 (Glanzer Direct).  
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In conclusion, nothing in the DOC-DER testimony supports a determination that a CN for 

the Project can be denied without creating an adverse impact on the adequacy, efficiency, or 

reliability of energy supply to Minnesota and neighboring states.  The Enbridge Mainline System 

already does not fully meet its customers’ needs, as evidenced by persistent and significant 

apportionment.  Contrary to DOC-DER’s assertions, Enbridge provided multiple forecast 

scenarios, including variations in crude oil supply, refined product demand, and pipeline 

infrastructure.  Each of these scenarios demonstrated essentially full utilization of the Enbridge 

Mainline System once the Project becomes operational.  Nothing in the DOC-DER testimony 

refutes these central facts. 

f) Project opponents’ criticisms of Enbridge’s analyses lack 

merit. 

Opposing party witnesses provided testimony criticizing Enbridge’s analyses and 

concluded that the Project is unnecessary to provide adequate, reliable and efficient crude oil 

supply to Minnesota and neighboring states. Those criticisms raised three broad issues: (1) that 

Enbridge relied on a single crude oil supply forecast that was too high; (2) that the Company 

should have included other pipeline capacity, beyond the Trans Mountain Expansion Project, in 

its forecasts of utilization of the program; and (3) that the Company failed to consider a looming 

drop in demand for refined product.  The record supports none of these claims.  As discussed in 

prior sections of this brief, a wide range of possible future scenarios concerning crude oil supply, 

additional high-capacity pipeline projects, and lower refined product demand has been provided 

that demonstrate the need for the Project, and the Company will not repeat that discussion here.  

However, certain opposing party witness errors or misstatements require discussion.   

In his prefiled testimony, HTE witness Mr. Stockman criticized Enbridge for relying 

exclusively on the CAPP 2017 supply forecast in his modeling of the utilization of the Project to 
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support energy supply to Minnesota and the region.263  However, under cross-examination, Mr. 

Stockman first acknowledged Enbridge did not use the CAPP 2017 forecast and that, in fact, that 

forecast was not even available at the time the Company filed its direct testimony, and that 

perhaps any of his references to 2017 should be changed to 2016.264  Mr. Stockman then had to 

acknowledge that his claim that all of Enbridge’s models relied on a single forecast was 

incorrect, and that Enbridge’s analysis presented multiple different scenarios.  When confronted 

with that, Mr. Stockman agreed that his assertion in testimony was not even close to accurate.265   

Similarly, Mr. Stockman had to disavow his assertion in prefiled testimony that Enbridge 

witness Mr. Earnest conducted an “old apples against new oranges” comparison in discussing the 

reasonableness of the CAPP forecast by allegedly using an October 2016 production forecast for 

all of Canada from the NEB and comparing it to a 2017 supply forecast for Western Canada 

from CAPP.266  Again, on cross-examination, Mr. Stockman conceded that this criticism was 

simply wrong.267  In the course of this examination, Mr. Stockman also conceded that, contrary 

to his prior testimony at the hearing, he did not review all of Mr. Earnest’s rebuttal testimony and 

attachments or discovery responses prior to filing his surrebuttal testimony that supposedly 

critiqued Mr. Earnest’s work.268   

FOH witness Dr. Joseph also incorrectly criticized Enbridge for relying on a single crude 

oil supply scenario.  Dr. Joseph, who had never before provided testimony concerning the crude 

                                                
263 Ex. HTE-4 at 11 (Stockman Surrebuttal). 

264 Evid. Hrg. Tr. Vol. 5A (Nov. 8, 2017) at 41-42 (Stockman). 

265 Evid. Hrg. Tr. Vol. 5A (Nov. 8, 2017) at 43-44 (Stockman). 

266 Ex. HTE-4 at 7-8 (Stockman Surrebuttal) 

267 Evid. Hrg. Tr. Vol. 5A (Nov. 8, 2017) at 44-48 (Stockman); Ex. EN-87 (Enbridge Response to 
DOC-DER IR No. 138). 

268 Evid. Hrg. Tr. Vol. 5A (Nov. 8, 2017) at 46 (Stockman). 
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oil markets,269 also did not review all of the Company’s discovery responses to DOC-DER in 

developing his testimony and may have been unaware of the multiple scenarios analyzed by the 

Company.270   

Dr. Joseph’s testimony includes other misstatements and mischaracterizations that 

invalidate his conclusion that the Project is not needed.  Most notably, Dr. Joseph argues that 

“there is excess [Western Canadian crude oil] pipeline capacity to PADD II” and that 

“apportionment shouldn’t be an issue.”271  In fact, the record establishes that there is no excess 

pipeline capacity between Western Canada and the Midwest, and that both the Enbridge 

Mainline System and the Keystone pipeline have been consistently in apportionment in 2016 and 

2017.272  Further, the loud chorus of customer voices discussed above attest to the fact that 

apportionment is very much an issue. 

In short, the opponents’ testimony demonstrates a lack of understanding of the crude oil 

markets and a lack of rigorous review and analysis.  For all of the reasons discussed above, the 

record fully supports Enbridge’s forecast and demonstrates that the Project will be fully utilized 

once it is placed into service. 

2. Existing and Expected Conservation Programs Do Not Mitigate the 

Need for the Project.   

In assessing the need for a facility as it relates to energy supply, the Commission also 

considers “the effects of the applicant's existing or expected conservation programs and state and 
                                                

269 Evid. Hrg. Vol. Tr. 7A (Nov. 13, 2017) at 38-39 (Joseph). 

270 Evid. Hrg. Vol. Tr. 7A (Nov. 13, 2017) at 51 (Joseph).  Curiously, despite his criticism of the 
Company, Dr. Joseph himself used a single oil production forecast in attempting to criticize the CAPP 
2016 forecast.  That single forecast varied little from the CAPP forecast through 2025.  See Ex. FOH-6 at 
9 (Joseph Direct); Ex. EN-37, Sched. 1 at 74 (Earnest Rebuttal). 

271 Ex. FOH-6 at 21-22 (Joseph Direct). 

272 See, e.g., Ex. EN-37, Sched. 1 at 78 and Sched. 4 (Earnest Rebuttal); Ex. EN-19 at 12 (Table 
3.5.2-2) (Glanzer Direct); Ex. EN-38, Sched. 2 and 3 (Glanzer Rebuttal). 
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federal conservation programs.”273  Enbridge is a common carrier and does not buy or sell crude 

oil or petroleum products.  Rather, Enbridge serves as a transportation company that ships crude 

oil to market where it can be refined.  Therefore, Enbridge’s conservation efforts do not have any 

impact on crude oil supply or demand.274  Rather, Enbridge focuses its conservation efforts on 

measures that can reduce its own consumption of energy. The Company described those efforts, 

as well as its renewable energy and environmental stewardship efforts, in its CN Application and 

in rebuttal testimony.275   

The Project contributes to the Company’s energy conservation efforts by replacing the 

existing 34-inch diameter Line 3 with a state-of-the-art 36-inch diameter pipeline.276  This 

furthers the Company’s energy conservation efforts in at least two specific and quantifiable 

ways.  First, there will be an overall reduction in electric power requirements on the Enbridge 

Mainline System because the Project will increase the Company’s ability to optimize crude 

allocations between the various pipelines on the Enbridge Mainline System.277  At equal levels of 

throughput, this optimization ability can reduce electric power requirements for Minnesota 

operations by approximately 88.5 gigawatt hours (“GWh”), in turn equating to reduced carbon 

dioxide emissions of over 61,000 metric tons and for the overall Enbridge System by 494 GWh, 

saving 341,000 metric tons of CO2 emissions.278  Second, the 36-inch diameter pipe will offer 

power savings at all flow rates as compared to replacing Line 3 with a 34-inch pipeline, since the 

                                                
273 Minn. R. 7853.1030 (A) (2). 

274 Ex. EN-1 at 5-1 (CN Application). 

275 Ex. EN-1 at 5-1–5-7 (CN Application); Ex. EN-30 at 23-26 (Eberth Rebuttal). 

276 Ex. EN-19 at 16 (Glanzer Direct). 

277 Ex. EN-19 at 16 (Glanzer Direct). 

278 Ex. EN-19 at 16 (Glanzer Direct). 
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greater internal area of the 36-inch pipeline means there will be less friction as the oil moves 

through the pipeline, requiring less pumping power.279  At 760 kbpd, the Project will save 108 

GWh of energy as compared to the power required to move the same volume on a 34-inch 

pipeline, saving 108 GWh of energy and annually reducing CO2 emission within Minnesota by 

over 74,000 metric tons.280 

 While Enbridge’s conservation programs do not directly impact the demand for crude oil 

or the refined products developed from that crude oil, the Company recognized the potential of 

state or national policies or programs to impact crude oil demand.  As Mr. Earnest 

acknowledged, “Minnesota has long been a leader in ethanol and other renewable and energy 

conservation policies, and such policies can reduce the use of refined products in Minnesota.”281  

However, Mr. Earnest also noted that the precise impact of such measures is difficult to measure 

and are not anticipated to substantially reduce the use of refined products over the forecast 

period.282  For example, Mr. Earnest noted that: 

In 2014, essentially all of the gasoline in Minnesota sold at the 
retail pump contained at least 10 volume percent fuel ethanol. That 
volume comprised only about 1.3 percent of the total Minnesota 
energy supply in 2014, whereas refined products constituted 30.8 
percent. Even if the fuel ethanol consumption were to triple in 
Minnesota, entirely at the expense of petroleum consumption, 
refined products would still satisfy about 28 percent of the total 
Minnesota energy supply. Petroleum would still be the single 
largest source of energy for the people of Minnesota.283 

                                                
279 Ex. EN-19 at 16 (Glanzer Direct). 

280 Ex. EN-19 at 16 (Glanzer Direct). 

281 Ex. EN-15, Sched. 2 at 16 (Earnest Direct). 

282 Ex. EN-15, Sched. 2 at 16 (Earnest Direct). 

283 Ex. EN-15, Sched. 2 at 16 (Earnest Direct) (emphasis added). 
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 Mr. Earnest also examined the potential of state or national conservation programs or 

policies to impact Minnesota and its four neighboring states.  Within this five state area, there are 

refineries in Minnesota, North Dakota, and Wisconsin that, collectively, satisfy approximately 55 

percent of the total demand for refined products in these states.284  Focusing just on gasoline and 

diesel, roughly 50 percent of the five state demand is supplied from local refineries.285  This 

means that, for the key products of gasoline and diesel, demand would have to be cut 

approximately in half in the five state area before the area’s demand could be met by local 

supply.286  Mr. Earnest concluded that “there is no combination of renewable fuel or electrical 

car initiatives that promise to reduce gasoline and diesel demand to this degree over the forecast 

period.”287  Therefore, the five state area and broader Midwest will continue to depend on the 

interconnected markets supported by the Enbridge Mainline System and the Project.288  As he 

summarized: 

The refined product distribution interdependencies between 
Minnesota and its neighboring states, and between the Midwest 
and its neighboring regions, directly address why the L3R Program 
is needed to better ensure the adequacy, reliability, and efficiency 
of the refined product supply to the people of Minnesota. 
Refineries must have adequate and reliable access to crude oil to 
produce the refined product required by the Minnesota public, and 
the L3R Program better ensures that refineries in Minnesota, in 
neighboring states, and neighboring regions have that access.289 

                                                
284 Ex. EN-15, Sched. 2 at 23-24 (Earnest Direct). 

285 Ex. EN-15, Sched. 2 at 25 (Earnest Direct). 

286 Ex. EN-15, Sched. 2 at 25 (Earnest Direct). 

287 Ex. EN-15, Sched. 2 at 25 (Earnest Direct). 

288 Ex. EN-15, Sched. 2 at 26-37 (Earnest Direct). 

289 Ex. EN-15, Sched. 2 at 36 (Earnest Direct). 
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In response to a DOC-DER information request and to further test the ability of 

conservation or policy initiatives to reduce or eliminate the need for the L3R Program, the 

Company analyzed a “reduced refined product demand scenario.”290  That scenario assumed a 75 

percent market share for electric vehicles (“EV”) by 2035.291  While such market penetration 

would lead to reduced gasoline demand and reduced North American refining capacity of 10 

percent by 2035, the full analysis of the impact of such reductions: 

indicates that the light and heavy crude oil pipelines in the 
Enbridge Mainline after the L3R Program is finished will operate 

at capacity throughout the forecast period under this scenario of 
reduced refined product demand. Consequently, higher EV usage 
will not significantly reduce the benefits that are provided by the 
L3R Program because crude oil will continue to be needed by the 
Minnesota and other Midwestern refineries.292 

 
As this record demonstrates, neither conservation programs nor policies, nor broader 

market movements such as significant growth in electric vehicles, impact the need for the L3R 

Program to support the adequacy, reliability, and efficiency of energy supply to Minnesota and 

neighboring states. 

3. Enbridge Has Not Engaged in Promotional Practices Giving Rise to 

an Increase in Demand for Crude Oil.  

On October 24, 2014, Enbridge filed a Request for Exemption from Certain Application 

Content Requirements, including a request for exemption from the CN Rule requirements to 

                                                
290 Ex. EN-37, Sched. 1 at 41-43 and Sched. 4 (Enbridge Response to DOC-DER IR No. 237) 

(Earnest Rebuttal). 

291 Ex. EN-37, Sched. 1 at 41 (Earnest Rebuttal). 

292 Ex. EN-37, Sched. 1 at 41 (Earnest Rebuttal) (emphasis added). 
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provide data concerning promotional practices that may have given rise to increased energy 

demand.293  In its request, Enbridge noted that: 

As a common carrier, Enbridge responds to shipper demand.  
Enbridge  cannot  create  demand  for  crude  oil,  and  has  not  
undertaken  activities  to  promote  increased  demand  for  crude  
oil  or  refined  petroleum  products.  As  a  result,  Enbridge  does  
not  possess  data  that  is  responsive  to  this  rule.294 

On January 27, 2015, the Commission issued an order granting Enbridge’s exemption 

request,295 and at no point in this proceeding has any party asserted that Enbridge has engaged in 

such activities.  

4. Current and Planned Facilities Not Requiring Certificates of Need 

and to Which Enbridge has Access Cannot Meet the Need Met by the 

Project.  

 Under Minn. R. 8753.0130(A)(4), the Commission must consider whether current 

facilities or planned facilities not requiring a CN and to which the applicant has access can meet 

the future demand.  Within this proceeding, the parties evaluated whether Enbridge’s existing 

facilities, upgrades to Enbridge’s existing facilities, and other proposed pipelines not crossing 

Minnesota, including Keystone XL, Spectra, Energy East, and Trans Mountain Expansion, could 

meet the need met by the Project.  The evidence conclusively demonstrates they cannot.  

a) Line 67 Upgrade. 

 In her direct testimony, DOC-DER witness Ms. Kate O’Connell stated that “regarding 

Minn. R. 7853.0130 subp. A(4), at least as to the proposed increase in capacity of the existing 

                                                
293 Request For Exemption From Certain Application Content Requirements (Oct. 24, 2014) 

(eDocket No. 201410-104138-06).   

294 Request For Exemption From Certain Application Content Requirements at 3 (Oct. 24, 2014) 
(eDocket No. 201410-104138-06). 

295 Ex. PUC-1 (Order Approving Notice Plan, Granting Variance Request, Approving Exemption 
Requests, and Approving and Adopting Orders for Protection and Separate Docket). 
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Line 3, it appears that the increases in the capacity of Enbridge’s Line 67, for which the 

Commission granted Enbridge certificates of need, are already meeting that claimed need.”296  

The analysis supporting this conclusion appeared to be a brief discussion that the incremental 

390 kbpd of restored capacity provided by the Project is roughly equivalent to the 350 kbpd of 

additional capacity on Line 67 approved by the Commission in Docket Nos. PL9/CN-12-590 and 

PL9/CN-13-153.297 At the evidentiary hearing, Ms. O’Connell clarified these statements, 

indicating that her testimony was not intended to indicate that the capacity added on Line 67 

could be used to relieve current apportionment on the Enbridge Mainline System.298  Instead, it 

was meant to explain why there was additional capacity moving on the Enbridge Mainline 

System.299 

 In fact, the existing Enbridge Mainline System, including the recent upgrades to Line 67 

approved by the Commission, has insufficient capacity to meet shippers’ current and forecasted 

demand, resulting in regular apportionment.300  Hence, just because the Line 67 expansion 

capacities are similar to restored capacity of the Project does not mean that they are serving the 

                                                
296 Ex. DER-1 at 28 (O’Connell Direct).  

297 Ex. DER-1 at 27-28 (O’Connell Direct).  

298 Evid. Hrg. Tr. Vol. 12A (Nov. 20, 2017) at 54, 131 (O’Connell).  

299 Evid. Hrg. Tr. Vol. 12A (Nov. 20, 2017) at 109, 131 (O’Connell).  

300 Ex. SH-2 at 4-5 (Shippers Rebuttal) (quoting the United States Department of State’s 
Supplemental Environmental Impact Statement (“SEIS”) on the Line 67 expansion as stating that the Line 
67 expansion has not met all of shippers’ demands. The SEIS also noted that “Line 67 was subject to 
apportionment 10 out of the 12 months indicating the demand exceeded the design capacity.”); Ex. EN-38 
at 8 (Glanzer Rebuttal) (stating “The Line 67 expansion previously approved by the Commission is not a 
replacement for the volume being requested by the Project because it is already in use and is currently 
fully utilized. Historical apportionment included the fully-expanded capacity of Line 67 to 800 kbpd from 
its startup in July 2015 onwards. Heavies on the Enbridge Mainline system have been in almost constant 
apportionment since 2015. This shows that the Line 67 expansion is not sufficient to fully relieve 
apportionment.”) 
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same need. The similarities in capacity are simply a coincidence.301 These facts also underscore 

Enbridge’s historical record of approaching the Commission when additional capacity is forecast 

to be needed, and in fact, the approved projects fill up as forecast.302   

 It also bears pointing out that, not only does Line 67 provide insufficient capacity to 

address apportionment, it also does not and cannot address the integrity issues on existing Line 3 

that are prompting the replacement proposal.  No one has argued that Line 67 (or any 

combination of upgrades to existing Enbridge pipelines) can fill the need for the entire 760 kbpd 

of capacity that would be transported on the Project.  Accordingly, relying on the existing 

Enbridge Mainline System to try to meet shipper demands results in the continued, long-term 

operation of existing Line 3 (along with its attendant integrity concerns).   

b) Upgrades to Current Enbridge Facilities. 

 Enbridge continuously evaluates its existing pipeline system to look for ways to meet its 

customers’ needs and operate the system more efficiently.303 As discussed above, when Enbridge 

observed continued apportionment on the Enbridge Mainline System, it twice asked the 

Commission to approve upgrades to Line 67 to move additional capacity and lessen that 

apportionment.304  Line 67 is now fully utilized and cannot be further expanded.305  In addition, 

Enbridge recently completed hydrostatic tests on Line 2 that confirmed the integrity of that line 

and allowed Enbridge to lift some temporary pressure restrictions and move additional capacity 

                                                
301 Ex. EN-38 at 8 (Glanzer Rebuttal). 

302 Ex. EN-38 at 8 (Glanzer Rebuttal). 

303 Ex. EN-14 at 3-5 (Fleeton Direct); Ex. EN-19 at 14-15 (Glanzer Direct). 

304 Ex. EN-24 at 21 (Eberth Direct). 

305 Ex. EN-24 at 21 (Eberth Direct); Ex. EN-38, at 8 (Glanzer Rebuttal); Ex. EN-38, Sched. 1 at 1 
(Glanzer Rebuttal).  
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on that pipeline.306  Despite these activities, the Enbridge Mainline System remains in 

apportionment.307    

 Enbridge knows its Mainline System well, and there is not unused capacity on the 

Enbridge Mainline System to handle the 390 kbpd moving on Line 3 today, should Line 3 be 

shut down for any significant period of time, nor is there the ability to expand the capacity of one 

or more of the existing pipelines on the Enbridge Mainline System from Western Canada to 

Superior, Wisconsin, to accommodate the transportation of 760 kbpd that would be provided by 

the Project.308 Accordingly, expansion of an existing pipeline on the Enbridge Mainline System 

is not a viable alternative to the Project.309 

 HTE witness Mr. Lorne Stockman alleged that Enbridge could “significantly increase the 

capacity of its Mainline System by expanding a number of its existing pipelines and reversing 

Line 13, also known as the Southern Lights Pipeline, which currently transports diluent from 

Illinois to Alberta.”310  Specifically, Mr. Stockman asserts that as much as 500 kbpd of additional 

pipeline capacity could be achieved through the following projects: (1) Line 4 Capacity 

Restoration; (2) Line 13 Reversal; (3) BEP Idle; (4) System Station Upgrades; and (5) System 

                                                
306 Evid. Hrg. Tr. Vol. 10B (Nov. 16, 2017) at 45 (Eberth). 

307 Ex. EN-38 at 8 (Glanzer Rebuttal); Ex. EN-38, Sched. 2 (Glanzer Rebuttal).  

308 Evid. Hrg. Tr. Vol. 10B (Nov. 16, 2017) at 45-46 (Eberth) and Ex. EN-24 at 21 (Eberth 
Direct).  

309 Ex. EN-24 at 21 (Eberth Direct). 

310 Ex. HTE-2 at 32 (Stockman Direct).  DOC-DER did not analyze this issue. Ms. O’Connell 
also stated that she didn’t “really have the expertise to be able to examine whether they can expand the 
capacity of their existing pipelines.” Evid. Hrg. Tr. Vol. 12B (Nov. 20, 2017) at 55 (O’Connell). 
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DRA Optimization.311 These projects listed in Mr. Stockman’s direct testimony are not 

alternatives to the Project for a variety of reasons:312  

• The Line 4 Capacity Restoration project is designed to restore Line 4 back to its annual 
quoted capacity. This proposed project does provide some incremental heavy capacity out 
of Western Canada; however, it only reduces forecasted heavy apportionment by a 
marginal amount when compared to the Project, and hence is not an alternative to the 
Project.313  

• The BEP Idle project is neither a capacity recovery project, nor a capacity growth project. 
Instead, it allows more long-haul, light-volume movements on Line 2 by reducing North 
Dakota receipts onto the Enbridge Mainline System.314 The BEP Idle project is not an 
alternative to the Project because it does not restore or add any additional heavy capacity 
out of Western Canada and only facilitates additional light crude transportation. The 
Project will operate in mixed service, and the BEP Idle can only feasibly be implemented 
after the Project is in-service.315  

• The System DRA Optimization and System Station Upgrades projects also require the 
Project to be in-service first, which eliminates them from being alternatives to the Line 3 
Replacement.316  

• The Line 13 Reversal project is also not an alternative to the Project due to: (i) the 
delayed timing of when Enbridge could consider starting to develop the project because 
of existing contractual obligations on Line 13 through as late as 2040; (ii) limited 
capacity increase of only light volumes achieved from the project; and (iii) an existing 
pipeline route that does not provide the same flexibility.317 

 For these reasons, these projects cannot, alone or in combination, serve as alternatives to 

the Project.   

                                                
311 Ex. HTE-2 at 28-36 (Stockman Direct).  

312 Ex. EN-38 at 16 (Glanzer Rebuttal); Ex. EN-39 at 7-8 (Fleeton Rebuttal). 

313 Ex. EN-39 at 7-8 (Fleeton Rebuttal). 

314 Ex. EN-38 at 16 (Glanzer Rebuttal). 

315 Ex. EN-39 at 7-8 (Fleeton Rebuttal). 

316 Ex. EN-39 at 7-8 (Fleeton Rebuttal); Ex. EN-38 at 16 (Glanzer Rebuttal). 

317 Ex. EN-39 at 7-8 (Fleeton Rebuttal). 



PUBLIC DOCUMENT – 

HIGHLY SENSITIVE TRADE SECRET INFORMATION HAS BEEN EXCISED 

- 70 - 

c) Other Pipeline Alternatives. 

 As an initial matter, other pipeline proposals or concepts, including Trans Mountain 

Expansion, Keystone XL, Energy East, or a Spectra alternative, do not fit within the plain 

language of this Rule subpart because none are available to Enbridge.318  Further, even if any of 

these pipelines were available to Enbridge, none service Midwestern refineries, including the 

Minnesota refiners,319 and therefore cannot address the future adequacy, reliability, or efficiency 

of energy supply to the Applicant, to the Applicant's customers, or to the people of Minnesota 

and neighboring states. Nonetheless, these other pipeline alternatives are considered in some 

additional detail under Section V(B)(6) below, considering Minn. R. 7853.0130(B).  

5. The Project Makes Efficient Use of Resources.  

Under Minn. R. 7853.0130(A)(5), the Commission considers the effect of the Project in 

making efficient use of resources.  The record establishes that the Project will make efficient use 

of resources in multiple ways. 

First, existing Line 3 is not operating up to its design capacity because of pressure 

restrictions put in place as a result of integrity risks.  Specifically, although existing Line 3 was 

designed to transport upwards of 760 kbpd, it currently transports approximately only half that 

much (390 kbpd), despite demand for additional capacity.320  Because of these integrity risks, 

existing Line 3 will require approximately 7,000 integrity digs in the U.S. over the next 15 years 

                                                
318 Minn. R. 7853.0130A(4) states “the ability of current facilities and planned facilities not 

requiring certificates of need, and to which the applicant has access, to meet the future demand.” 
(emphasis added)  

319 Ex. EN-39 at 5-7 (Fleeton Rebuttal); Ex. EN-34 at 12-15 (Glanzer Rebuttal). 

320 Ex. EN-39 at 4 (Fleeton Rebuttal). 
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if it remains in service.321  Each integrity dig is a disruption to landowners and the environment, 

and can result in an outage of the pipeline.322  By contrast, the Project restores the pipeline’s 

historical operating capabilities and avoids thousands of integrity digs. 

Second, the Project is more energy efficient than existing Line 3 on a per barrel basis.323  

There would be an overall reduction in electric power requirements on the Enbridge Mainline 

System on a per barrel basis because the Project will increase Enbridge’s ability to optimize 

crude allocations between the various pipelines on the Enbridge Mainline System.324 Replacing 

Line 3 with 36-inch diameter pipe will also offer power savings at all flow rates as compared to 

using a 34-inch pipeline.325 

                                                
321 Ex. EN-68 at 2-3 (Kennett Summary) (“[W]e performed over 950 excavations in the last 16 

years on Line 3 in the U.S. and are forecasting approximately 7000 excavations in the next 15 years just 
to keep Line 3 operating at a reduced capacity. The resources required for such a program, and the 
disruption to the environment and landowners along the pipeline, would be extraordinary.”). 

322 Ex. EN-9 at 7 (Bergland Direct) (“Although the no-action alternative would not result in the 
construction of a new pipeline, it would nonetheless have environmental impacts. Specifically, the 
environmental impacts of no action would involve continued, year-after-year, integrity digs along the 
existing Line 3 right-of-way. When Enbridge conducts an integrity dig, it excavates a portion of the 
pipeline for a visual and potential physical examination, which disturbs the environment. Integrity digs 
may result in stormwater discharges, increased noise levels (equal to that of construction of the Project), 
and emissions, such as dust. An integrity dig can take from two days to two weeks, depending on the 
nature of the site and the results of the visual examination. . . . Depending on the locations of the required 
integrity digs, it is possible that the same landowners would be impacted in multiple years.”); Ex. EN-19 
at 16 (Glanzer Direct) (“Pipeline maintenance occasionally requires taking a pipeline out of service. . . . 
Replacing Line 3 will reduce the number of maintenance events requiring such outages.”). 

323 Ex. EN-19 at 16 (Glanzer Direct). 

324 Ex. EN-19 at 16 (Glanzer Direct) (“Assuming equal throughput on the Enbridge Mainline 
System pre- and post-Project, the Project would result in an estimated reduction in annual power 
requirements of approximately 88.5 GWh, which is the equivalent of saving over 61,000 metric tons of 
CO2 for Minnesota operations. The estimated reduction in annual power requirements for the overall 
Enbridge System would be 494 GWh, which is equivalent of saving 341,000 metric tons of CO2 
emissions.”). 

325 Ex. EN-19 at 16 (Glanzer Direct) (“A 36-inch pipeline is more efficient than a 34-inch 
pipeline at the same flow rate because the greater internal area of the 36-inch pipeline means that the fluid 
moves slower than in the 34-inch pipeline. For the same type of fluid, a fluid moving more slowly will 
experience less friction and so will require less pressure to pump, therefore requiring less power. At 760 
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Finally, the Project results in increased flexibility on the Enbridge Mainline System as a 

whole, which results in benefits and efficiencies across the system.326  Specifically, the Project is 

being designed for mixed service, which will allow Enbridge to allocate crude oil types amongst 

the various pipelines and respond to future energy needs in either light or heavy crude without 

requiring significant infrastructure changes.327  For example, recently there has been higher 

demand for heavy crude, as the heavy pipelines are full and in apportionment whereas the light 

pipelines have not been in apportionment consistently. The pipeline system today is separated 

into a predominantly heavy and predominantly light system, so Enbridge has limited ability to 

adjust to customer needs with respect to light/heavy market swings. The Project restores the 

mixed light/heavy capability to Line 3 and gives Enbridge the capability to more effectively 

respond to changing market and customer needs.328  The mixed service of the pipeline will also 

allow Enbridge to transport a heavy crude in place of a light crude or vice versa if there is a 

diversion to other markets when refineries have unplanned events.329 

B. NO PARTY DEMONSTRATED A MORE REASONABLE AND PRUDENT 

ALTERNATIVE TO MEETING STATE AND REGIONAL ENERGY 

NEEDS.  

The second criterion used by the Commission in assessing need calls for the 

Commission to grant a CN if: 

                                                                                                                                                       
kbpd, the Project will save 108 GWh of energy as compared to the power required to move the same 
volume on a 34-inch pipeline.”). 

326 Ex. EN-19 at 15 (Glanzer Direct). 

327 Ex. EN-19 at 17 (Glanzer Direct). 

328 Ex. EN-19 at 15 (Glanzer Direct). 

329 Ex. EN-19 at 16 (Glanzer Direct). 



PUBLIC DOCUMENT – 

HIGHLY SENSITIVE TRADE SECRET INFORMATION HAS BEEN EXCISED 

- 73 - 

a more reasonable and prudent alternative to the proposed facility 

has not been demonstrated by a preponderance of evidence on the 

record by parties or persons other than the applicant.
330 

To determine whether such a preferred alternative has been established, the Commission 

examines: (1) the size, type, and timing of the proposed facility compared to those of reasonable 

alternatives; (2) the cost of the proposed facility compared to the costs of reasonable alternatives; 

(3) the effects of the proposed facility upon the natural and socioeconomic environments 

compared to the effects of reasonable alternatives; and (4) the expected reliability of the 

proposed facility compared to the expected reliability of reasonable alternatives.331  The 

following alternatives were identified and analyzed in this record: (1) the Project; (2) continued 

use of existing Line 3 (also termed “No Action”); (3) System Alternative 04 (“SA-04”); (4) rail; 

(5) truck; (6) existing Line 3 supplemented by rail; and (7) existing Line 3 supplemented by 

truck.  In addition to the alternatives identified during EIS scoping and analyzed in the EIS, other 

parties and DOC-DER have provided limited information in this record concerning other 

hypothetical alternatives, such as hypothetical pipelines and expansions of existing pipelines.  

The record cannot support a finding that any alternative provides a more reasonable and prudent 

option for meeting state and regional energy needs than the Project.    

Absent the pipeline capacity recovery sought in this proceeding, shippers may have to use 

alternatives to the Enbridge Mainline System. However, none of the new alternative pipelines 

under active development during these proceedings (Trans Mountain Expansion, Keystone XL, 

or Energy East) service Midwestern refineries such as those in Minnesota. The remaining 

alternative would be to use rail to move the Western Canadian crude oil to offset the impact of 

                                                
330 Minn. R. 7849.0130(B) (emphasis added). 

331 Id.; these specific considerations correspond to factors (5), (6) and (8) as set forth in Minn. 
Stat. 216B.16, subd. 3. 
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apportionment on Midwest refineries. According to CAPP, in Western Canada, “rail provides the 

means of transportation for supplies that exceed the major pipeline capacity exiting Western 

Canada and the demand of Alberta and Saskatchewan refineries.”332 The current rail-loading 

capacity originating in Western Canada is 754 kbpd. Canada’s NEB publishes data on Canadian 

crude oil exports by rail. On average, approximately 133 kbpd of Canadian crude oil was 

exported by rail in the first half of 2017 versus about 86 kbpd in the first half of 2016.333 

1. The Project. 

a) Size, Type, and Timing.   

The Project is a 36-inch crude oil pipeline engineered to operate at an average annual 

capacity of 760 kbpd that was originally proposed to be in-service in 2017; however, as a result 

of regulatory delays, the in-service date is now anticipated to be 2019.334  Despite the delayed in-

service date, shippers (such as Flint Hills) continue to support the Project.335 

b) Cost.   

The Project is a private investment that is anticipated to cost $2.1 billion in Minnesota, 

$2.6 billion in the U.S., and $7.5 billion overall.336       

                                                
332 Ex. SH-1 at 7 (Shippers Direct). 

333 Ex. SH-1 at 7 (Shippers Direct). 

334 Ex. EN-30 at 15 (Eberth Rebuttal). 

335 Ex. EN-39 at 9 (Fleeton Rebuttal) (“The IRS was developed by Enbridge and the RSG over a 
fourteen month negotiation process. The RSG participants are all highly commercially sophisticated 
parties that completely understood what they were bargaining for and what it would cost them. The 
shippers further reaffirmed their support for the Project by foregoing their right to terminate the IRS after 
Enbridge notified the RSG that the regulatory approvals were not received prior to the condition 
precedent date of August 2016.”). 

336 Ex. EN-24 at 6 (Eberth Direct); Ex. EN-1 at 2-5 (CN Application).  
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c) Effects Upon the Natural and Socioeconomic Environments.  

Project impacts on the natural environments are generally anticipated to be temporary 

and/or minimal because of Enbridge’s extensive routing process, detailed mitigation plans, and 

high standards.337  As a result, the Project compares favorably to other CN alternatives with 

respect to natural and socioeconomic impacts. 

As an initial matter, existing crude oil pipeline infrastructure in northern Minnesota – 

both the Enbridge Mainline System and four MPL pipelines – establish that pipelines and the 

natural environment can and do successfully co-exist.  For example, several commenters raised 

concerns about the proposed crossing of Mud Lake, a wild rice waterbody.  However, there are 

already four existing crude oil MPL pipelines in place in the corridor on the east end of Mud 

Lake that will be closer than the Project.338 

In addition, the Project generally compares favorably in terms of GHG emissions.  

Specifically, according to the FEIS, SA-04 and rail both result in significantly higher “social cost 

of carbon” estimates than the Project.339 This is because SA-04 is significantly longer than the 

Project and because rail transportation is generally more carbon-intensive than pipeline 

transportation.340 

With respect to impacts on the socioeconomic environment, construction of the Project 

will have significant economic benefits to the Minnesota economy. Specifically, the Project is 

anticipated to be responsible for an estimated 13,604 jobs, $864,721,326 in labor income, and 

                                                
337 These issues are discussed in more detail in Sections V(C) and Section VII(A)  herein, and in 

Sections II.B.1 and III.A of Enbridge’s Proposed Findings of Fact. 

338 Ex. EN-50 at 11 (Lee Rebuttal). 

339 See Ex. EERA-29 at 5-465 (Table 5.2.7-21) (FEIS). 

340 Ex. EN-46 at 14 (Bergland Rebuttal); Ex. EERA-29 at 4-9 (FEIS); Ex. EERA-29 at 5-465 
(Table 5.2.7-21) (FEIS). 
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total economic output of $2,253,696,670.341  The Project will also result in important benefits to 

the local governments crossed by the Preferred Route.  Enbridge has played an important role in 

the economic development in these areas, and they are almost uniformly in support of the 

Project.342 

The Project is anticipated to also have indirect economic benefits in Minnesota by virtue 

of reducing crude-by-rail, thus freeing up transportation capacity for other important sectors of 

the economy.  Specifically, the Project will reduce the volume of Canadian crude oil shipped via 

rail by between 110 and 500 kbpd, much of which will otherwise transit Minnesota by train, 

avoiding rail congestion that could otherwise have a negative impact on sectors of Minnesota’s 

economy, such as agriculture.343  Numerous public comments noted this important benefit of the 

Project.344 

Enbridge’s plan to deactivate the existing pipeline in place is designed to limit human and 

environmental impacts.  Deactivation in place is industry standard, and deactivated pipeline does 

                                                
341 Ex. EN-11 at 2 (Lichty Direct). 

342 See, e.g., Ex. P-124 (Comment by St. Louis County Commissioners) (“We . . . strongly 
support the proposal by Enbridge to replace Line 3 in the preferred route”); Ex. P-100 (Comment by City 
of Deer River) (“[W]e strongly support Enbridge’s Line 3 Replacement and urge that this Project 
continues forward”); Ex. P-17 (Resolution of Marshall County) (“Marshall County Board of 
Commissioners hereby enthusiastically and unanimously support the Enbridge Energy Line 3 
Replacement Project”); Ex. P-34 (Resolution of Pennington County) (“Pennington County extends its 
support for Enbridge’s proposed Line 3 Replacement Project, their Preferred Route and their plan for 
deactivating the existing Line 3 and urges the Public Utilities Commission to adhere to an efficient 
permitting process . . . and to approve Enbridge’s proposed route”). 

343 Ex. EN-15, Sched. 2 at 13 (Earnest Direct). 

344 Comment by East Polk County Farm Bureau (Nov. 27, 2017) (Batch 18A) (eDocket No. 
201711-137680-01); Comment by Judith Torman (Nov. 28, 2017) (Batch 25) (eDocket No. 201711-
137704-02); Comment by Minnesota Grain and Feed Association (Nov. 27, 2017) (Batch 18A) (eDocket 
No. 201711-137680-01); Comment by Norden Township (Nov. 13, 2017) (Batch 12) (eDocket No. 
201711-137314-01); Thief River Pub. Hrg. Tr. Vol 1A at 40 (Sept. 26, 2017) (Isane); Thief River Pub. 
Hrg. Tr. Vol 1A at 96 (Sept. 26, 2017) (Nerhus); Thief River Pub. Hrg. Tr. Vol 1A at 109 (Sept. 26, 
2017) (Bring); Bemidji Pub. Hrg. Tr. Vol 6A at 68 (Oct. 17, 2017) (Naastad). 
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not, and has not, posed a threat to the general public, landowners, and the environment.345  

Moreover, above federal regulations, Enbridge is electing to maintain the existing Line 3 right-

of-way, which includes patrolling and monitoring surface conditions, maintaining cathodic 

protection, and mitigating impacts of exposed pipe.346  These measures will also limit human and 

environmental impacts related to deactivation. 

d) Reliability. 

As discussed in Section V(A) above, the Project will provide significant reliability 

benefits to Minnesota and the region.  For example, the Project will be a new pipeline 

constructed with modern materials and technology.  Further, the restored capacity that will be 

provided by the Project will more reliably meet shipper needs, as noted by both Minnesota 

refineries, who have both stated their approval for the Project in this record.347  

2. “No Action” or “No Build” Alternatives Are not More Reasonable 

and Prudent Options Compared to the Project. 

As an initial matter, it does not appear that any party supports the status quo – i.e., the 

continued operation of the existing Line 3 at its current reduced capacity (the “No Action” 

scenario).  There is also a multitude of evidence in this record demonstrating that it is not 

reasonable from either an environmental or an economic perspective. 

Similarly, it is simply not possible for Enbridge to further expand existing infrastructure 

to accommodate the transportation of Line 3 oil shipments. The Commission issued a CN to 

Enbridge for the Line 67 Phase 2 Project on November 7, 2014, allowing Line 67 to operate at its 

                                                
345 Ex. EN-74 at 2 (Simonson Summary). 

346 Ex. EN-22 at 23 (Simonson Direct). 

347 Ex. EN-94, Sched. 1 at 1-2 (Earnest Supplemental Surrebuttal); Ex. EN-56, Sched. 1 at 4-5 
(Earnest Surrebuttal); Ex. EN-56, Sched. 1 at 1-2 (Earnest Surrebuttal); Comment by Flint Hills 
Resources (Nov. 21, 2017) (eDocket No. 201711-137585-01). 
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full annual average capacity.348 Line 67 is now fully utilized and cannot transport the additional 

volumes that would be required if Line 3 were taken out of service.349 The remaining pipelines in 

Enbridge’s Mainline System cannot be expanded to accommodate the transportation of Line 3 oil 

shipments.350 Accordingly, expansion of an existing pipeline on the Enbridge Mainline System is 

not a viable alternative to the Project.351 

a) Size, Type, and Timing.   

Under the No Action scenario, Enbridge would continue to operate the existing Line 3 at 

its current reduced capacity (390 kbpd) and conduct the thousands of integrity digs necessary to 

continue the safe operations of the pipeline.352 

b) Cost.   

The 7,000 integrity digs currently forecast for the existing Line 3 in the U.S. 

(approximately 6,250 of which would be in Minnesota) over the next 15 years are anticipated to 

cost approximately $2 billion.353  Further, because shippers (including the Minnesota refiners) 

would be forced to source their crude oil supplies via alternative, and more expensive, 

transportation methods (such as rail and truck), the No Action scenario would likely result in 

increased costs for shippers.  Rail transport costs for crude oil are typically $5 to $10 higher per 

barrel than pipeline transport cost.354  

                                                
348 In re Application of Enbridge for a Certificate of Need for the Line 67 Phase 2, MPUC Docket 

No. PL-9/CN-13-153, Order Granting Certificate of Need (Nov. 7, 2014). 

349 Ex. SH-2 at 3-4 (Shippers Rebuttal). 

350 Ex. EN-38 at 16 (Glanzer Rebuttal); Ex. EN-39 at 7-8 (Fleeton Rebuttal). 

351 Ex. EN-24 at 21 (Eberth Direct). 

352 Ex. EN-24 at 19 (Eberth Direct). 

353 Ex. EN-12 at 24 (Kennett Direct). 

354 Ex. EN-40 at 10 (Rennicke Rebuttal). 
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c) Effects Upon the Natural and Socioeconomic Environments.  

No Action will result in significant impacts on the natural and socioeconomic 

environments, without the attendant benefits that the Project would provide.  As an initial matter, 

No Action involves about 6,000 integrity digs along existing Line 3 in Minnesota over the next 

15 years to maintain safe operation.  This would include approximately 340 digs on federal and 

tribal land within CNF and the Leech Lake and Fond du Lac Reservations.355  Specifically, an 

estimated 145 digs would be required within CNF, which is home to more lakes and wetlands 

than any other national forest.356  When Enbridge conducts an integrity dig, it excavates a portion 

of the pipeline for a visual and potential physical examination, which disturbs the environment 

and has related impacts on the landowner.  Integrity digs may result in stormwater discharges, 

increased noise levels (equal to that of construction of the Project), and emissions, such as dust.  

An integrity dig can take from two days to two weeks, depending on the nature of the site and the 

results of the visual examination.  Because of the large number of integrity digs, the No Action 

scenario would have ongoing, year after year impacts on humans and the environment (and 

potentially on the same landowners over multiple years).357  Even after conducting these 6,000 

integrity digs, Enbridge would not be able to restore the historical operating capabilities of the 

existing Line 3, and it would continue to operate at a reduced pressure, with resulting negative 

impacts from apportionment on shippers. 

Further, according to the FEIS, the No Action scenario does not compare favorably to the 

Project when considering high quality water resources, both surface waters and ground waters.358  

                                                
355 Ex. EN-75 at 1 (Bergland Summary). 

356 Ex. EN-46 at 10 (Bergland Rebuttal). 

357 Ex. EN-9 at 7 (Bergland Direct). 

358 Ex. EN-46 at 5 (Bergland Rebuttal); Ex. EERA-29 at 10-144 (Table 10.7-2) (FEIS). 
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Similarly, based on Table 5.2.5-26 of the FEIS, No Action would have the potential to impact 

more outstanding and high categories of Minnesota Sites of Biodiversity Significance, and 

Minnesota bird, insect, and plant species of special concern. 

Many of the parties in this proceeding have expressed concerns about the risk of a release 

from the Project.  And, although they do not dispute this fact, they fail to acknowledge that the 

Project reduces the risk of an accidental release when compared to the No Action scenario.  

Specifically, modern pipelines are less susceptible to integrity threats than vintage pipelines; 

modern pipeline construction incorporates improvements in construction, manufacturing, 

protective coating, inspection, and testing which did not exist when the existing Line 3 was 

constructed and installed.  From a failure frequency perspective, new pipelines provide obvious 

advantages to vintage pipelines.359 

With respect to impacts on the socioeconomic environment, the No Action scenario will 

increase the volume of Western Canadian crude moving by rail through Minnesota. This added 

crude-by-rail will increase competition for rail service with a wide range of commodities (such 

as agricultural products) that are vital to Minnesota’s economy and that are also expected to see 

growth.360  The current rail system in Minnesota simply does not have the capacity required to 

fully support the increase in crude-by-rail traffic that would occur if the Project is not 

approved.361 

                                                
359 Ex. EN-80 at 2 (Mittelstadt Summary); Ex. EN-51 at 19 (Mittelstadt Rebuttal). 

360 Ex. EN-72 at 2 (Rennicke Summary). 

361 Ex. EN-10 at 2 (Rennicke Direct); see also Ex. EN-58 at 2 (Rennicke Surrebuttal) (“For 
Canadian crude-by-rail moving to U.S. PADD II and III, National Energy Board data shows a 49 percent 
increase in exports over the past five years (with some seasonal variation), and an 18.8 percent increase in 
just the past year from July 2016 to July 2017. So, unlike other growth markets for oil that have seen 
pipeline capacity expand – thereby taking oil off the railroads – pressure on pipeline capacity from 

 



PUBLIC DOCUMENT – 

HIGHLY SENSITIVE TRADE SECRET INFORMATION HAS BEEN EXCISED 

- 81 - 

d) Reliability. 

No Action decreases the reliability of crude oil supply to Enbridge’s shippers, including 

Minnesota’s refineries. 

First, the No Action scenario is not as reliable because it simply does not provide 

sufficient transportation capacity to meet shipper needs.  Despite recent capacity expansions, the 

Enbridge Mainline System continues to be under apportionment.362 As the Commission itself 

recognized, existing expansions, including the expansion of Alberta Clipper (Line 67) from 570 

kbpd to 800 kbpd, would be insufficient to eliminate apportionment of heavy crude on the 

Enbridge Mainline System.363 This conclusion has been borne out as evidenced by the continuing 

apportionment on the Enbridge Mainline System despite these expansions.364 

Second, the No Action scenario is not as reliable as the Project because, under this 

scenario, an existing, 50-year-old pipeline with known integrity risks would continue to operate.  

By contrast, a modern pipeline is going to be relatively less susceptible to integrity threats than a 

50-year-old pipeline.365  Even though it is possible for Enbridge to actively manage the integrity 

of a 50 year-old pipeline with known deficiencies, and  Enbridge has a plan to do just that if the 

new pipeline is not installed, a newer pipeline will have much less susceptibility to integrity 

threats based on the benefits of modern materials, manufacturing methods, construction, and 

                                                                                                                                                       
Canada to key U.S. markets continues to build, meaning that some oil will move by rail if pipeline 
capacity is insufficient.”). 

362 Ex. EN-19 at 9 (Glanzer Direct). 

363 Ex. EN-19 at 9 (Glanzer Direct). 

364 Ex. EN-19 at 9 (Glanzer Direct). 

365 Ex. EN-51 at 19 (Mittelstadt Rebuttal). 
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inspection practices.366  Other governments that have considered the L3R Program have 

recognized this substantial benefit when approving replacement.367 

3. SA-04 is not a More Reasonable and Prudent Alternative than the 

Project. 

SA-04 is not an alternative to the Project.  Enbridge – the pipeline operator – has been 

consistently and repeatedly clear on this point for years.  SA-04 is nothing more than a line 

drawn on a map by individuals with, at best, a limited understanding of the sophisticated and 

complicated network of crude oil and refined products networks in this region and the country.  

It does not meet the purpose and need of the Project.  Enbridge has provided evidence 

demonstrating this.368  So have multiple shippers and industry experts.369  No individual with 

credible experience in this industry asserts that SA-04 is a viable project that would meet 

shippers’ needs and serve Minnesota and the region.  In fact, the record shows that SA-04 would 

actually harm Minnesota’s refineries.370  No one proposes to build this line on a map because it 

does not fit into the existing complicated network and fails to make any use of the extensive 

system that already exists.371  Further, SA-04 does not reduce environmental and human impacts 

– just the opposite.  SA-04 is more than 500 miles longer than the Project.  It does not minimize 

impacts – just redistributes them to other states.372 

                                                
366 Ex. EN-51 at 19 (Mittelstadt Rebuttal). 

367 See Thief River Pub. Hrg. Tr. Vol. 1B at 75-76 (Sept. 26, 2017) (Eberth).  

368 Ex. EN-37, Sched. 1 at 39-40 (Earnest Rebuttal); Ex. EN-38 at 8-9 (Glanzer Rebuttal); Ex. 
EN-14 at 11 (Fleeton Direct); Ex. EN-30 at 5-6 (Eberth Rebuttal).  

369 Ex. SH-1 at 9 (Shippers Direct); Ex. SH-1, Sched. B at 2 (Shippers Direct); Ex. SH-2 at 12 
(Shippers Rebuttal). 

370 Ex. EN-14 at 11 (Fleeton Direct); Ex. EN-30 at 5 (Eberth Rebuttal). 

371 Ex. EN-24 at 21 (Eberth Direct). 

372 Ex. EN-24 at 21 (Eberth Direct). 
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a) The size, type, and timing of SA-04 does not meet shipper, state 

and regional needs. 

No party seeks to construct SA-04, so the timing of any in-service date is purely 

hypothetical.  No party seeks to construct SA-04 because it does not meet an identified need.373  

It would not deliver to refiners in Minnesota and Wisconsin that rely upon the Enbridge Mainline 

System.  As such, the Minnesota refiners would lose a substantial portion of the available 

shipping capacity on the Enbridge Mainline System, but would still bear the increased cost.374 

More specifically, SA-04: 

1. Reduces the Enbridge Mainline capacity available to Minnesota (and 
Wisconsin) refineries by 359 kb/d (the capacity of the existing Line 3 of 
390 kbpd * 92 percent);  

2. Reduces the adequacy of crude oil supply to Minnesota and other 
Midwestern refineries due to higher apportionment levels;  

3. Reduces the reliability of crude oil supply via pipeline to the Minnesota 
refineries because there are fewer pipelines connected to Clearbrook;  

4. Increases the transportation cost incurred on the Enbridge Mainline for the 
Minnesota refineries by $28 million per year, due to an increase in 
Enbridge Mainline rates because of the higher capital cost of SA-04;  

5. Reduces the effective capacity of the Enbridge Mainline by approximately 
180 kbpd, because SA-04 does not provide the necessary swing capacity 
between light and heavy crude oil service on the Gretna-Clearbrook and 
the Clearbrook-Superior segments to fully utilize the capabilities of the 
other pipelines in the Enbridge Mainline System.375 

                                                
373 Ex. EN-37, Sched. 1 at 39-40 (Earnest Rebuttal). 

374 Ex. EN-24 at 21 (Eberth Direct); Ex. EN-14 at 11 (Fleeton Direct) (“SA-04-L3 completely 
bypasses Minnesota, providing no interconnection to the Minnesota Pipe Line System. If SA-04-L3 were 
constructed and the existing Line 3 taken out of service, Minnesota refiners would lose access to 
approximately 25 percent of the crude oil supplies they currently have access to via the Enbridge 
Mainline System. Despite losing market opportunities, as shippers on the Enbridge Mainline System, 
Minnesota refiners would still bear its increased costs.”). 

375 Ex. EN-37, Sched. 1 at 39-40 (Earnest Rebuttal). 
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b) SA-04 costs significantly more than the Project, with increased 

costs to Minnesota’s refineries. 

SA-04 is estimated to cost approximately $3 billion more than the Project (approximately 

$5.5 billion overall in the U.S.).376  This would result in increased costs to shippers on the 

Enbridge Mainline System, even those shippers (like the Minnesota refiners) that would not have 

access to deliveries from SA-04.377 

c) SA-04 is not more compatible with the natural and 

socioeconomic environments than the Project. 

SA-04 would result in a greater magnitude of environmental impacts than the Project, 

largely because of its significantly longer length.  For example, it would have greater GHG 

emissions because of its length and new terminal and would encounter karst conditions, among 

other unique impacts.378  SA-04 would also cross more high water table vulnerability aquifers, 

EPA-listed contaminated sites, wellhead protection areas, domestic wells, and public wells than 

the Project.  SA-04 would cross more than 400 more surface waters than the Project; notably, 

SA-04 is located within five miles of the Red River through North Dakota for 102 miles and 

would cross 119 tributaries to that river.379  SA-04 would also still cross the Mississippi River, 

and at a much wider point in the river than the Preferred Route.380  Further, it is likely that the 

                                                
376 Ex. EN-14 at 11 (Fleeton Direct). 

377 Ex. EN-14 at 11 (Fleeton Direct). 

378 Ex. EN-75 at 2 (Bergland Summary). 

379 Ex. EN- 22, Sched. 7 at 15 (Simonson Direct). 

380 Ex. EN-22, Sched. 7 at 15, 17 (Simonson Direct); Bemidji Pub. Hrg. Tr. Vol. 6A at 59 (Oct. 
17, 2017) (Prestby and Smith) (“Q: And it looks like it would cross the Mississippi eventually in Illinois 
maybe? A: It crosses the Mississippi down near Davenport. Q: Okay. At a much wider spot in the 
Mississippi than in Minnesota, correct? A: That’s correct.”). 
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populated centers and drinking water sources from St. Peter, Le Sueur, and Blakely would be 

impacted from a large volume release into the Minnesota River from SA-04.381 

By advocating for SA-04 (an alternative that extends 544 miles outside of Minnesota) 

and then only presenting maps that show Minnesota, FOH repeatedly argues that only Minnesota 

is important and, within Minnesota, northern Minnesota is more important.  This is based on a 

personal valuation, not objective analysis, and these arguments should be rejected based on the 

facts in this record demonstrating that the Project is preferable from a human and environmental 

perspective. 

d) Reliability will not be enhanced by SA-04, when compared to 

the Project. 

SA-04 does not provide deliveries to either Clearbrook or Superior, does not utilize 

existing infrastructure, and results in underutilization of existing infrastructure.382  SA-04 

completely bypasses Minnesota, providing no interconnection to the MPL System.  If SA-04 

were constructed and the existing Line 3 was taken out of service, Minnesota refiners would lose 

access to approximately 25 percent of the crude oil supplies they currently have access to via the 

Enbridge Mainline System; however, they would still bear its increased costs.383   

4. Shipment by Rail is Not a Reasonable and Prudent Alternative. 

The FEIS includes an analysis of rail transportation of either 760 kbpd or 370 kbpd and 

concludes that transporting additional crude by rail would result in significant human and 

environmental impacts and would likely require extensive additional investment in the rail 

                                                
381Ex. EN-52 at 41 (Horn Rebuttal). 

382 Ex. EN-38 at 8-9 (Glanzer Rebuttal). 

383 Ex. EN-14 at 11 (Fleeton Direct). 
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network.384  For example, rail transportation would result in more direct GHG emissions than the 

Project, cause rail congestion that may impact agriculture and other commodities, and pose 

safety risks as a result of, among other things, at-grade crossings and traversing population 

centers.385  The parties generally agree that rail is not a reasonable alternative to the Project.386  

As such, the record demonstrates that transporting additional crude by rail is not a reasonable and 

prudent alternative to the Project. 

5. Trucking Does not Provide a Reasonable and Prudent Alternative. 

The FEIS includes an analysis of truck transportation of either 760 kbpd or 370 kbpd and 

concludes that this alternative is not feasible and would result in significant human and 

environmental impacts.387  The parties agree with this assessment.388  As such, the record 

confirms that trucking is not a reasonable and prudent alternative to the Project. 

6. Other Hypothetical Alternatives Do Not Provide More Reasonable an 

Prudent Alternatives. 

a) Keystone XL. 

Keystone XL is not an alternative to the Project for multiple reasons.  First, it continues 

to experience regulatory delays, and it is uncertain whether this pipeline will be constructed.389   

                                                
384 Ex. EERA-29 at 4-5, 4-9 – 4-11 (FEIS); Ex. EERA-29 at 5-465 (FEIS); Ex. EERA-29 at ES-

14 (FEIS). 

385 Ex. EERA-29 at 5-465 (FEIS); Ex. EN-10, Sched. 2 at 6, 9, 55 (Rennicke Direct).  

386 See, e.g., Ex. EN- at 13 (Rennicke Rebuttal); Ex. EN-37, Sched. 1 (Earnest Rebuttal); Ex. 
DER-1 at 42 (O’Connell Direct); Ex. DER-5 at 8 (Dybdahl Direct). 

387 Ex. EERA-29 at ES-21 (FEIS); Ex. EERA-29 at 4-5, 4-15 – 4-16, 4-18 – 4-19 (FEIS); Ex. 
EERA-29 at 5-465 (FEIS). 

388 Ex. DER-1 at 38 (O’Connell Direct); Ex. DER-5 at 8 (Dybdahl Direct); Ex. EN-24 at 20 
(Eberth Direct).  

389 Ex. EN-39 at 5-6 (Fleeton Rebuttal). 
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Second, even if it is constructed, it does not address apportionment on the Enbridge 

Mainline System.  Specifically, even with Keystone XL in operation, predicted apportionment 

remains high at 23 to 38 percent for heavies and 23 to 40 percent for lights. This would impact 

the adequacy of supply to refiners in the Minnesota region as volumes for all shippers on the 

Enbridge Mainline System would be cut back.390 

Third, Keystone XL does not serve the same customers as the Project. The Enbridge 

Mainline serves the refineries in Minnesota, Wisconsin, Illinois, Michigan and Eastern Canada. 

None of these refineries are served by the Keystone XL project.391 

Fourth, Keystone XL would be approximately 510 miles longer than the Project, resulting 

in a significantly greater magnitude of environmental impacts.392 

b) Spectra Concept. 

The Spectra Concept was formulated by DOC-DER in information requests.  There is no 

dispute that no party proposes to build this hypothetical pipeline, no development of such a 

project has been undertaken, and it does not have commercial support.393  Similarly, such a 

project would not serve the same markets as the Project and, thus, would not serve Minnesota 

refineries or relieve apportionment on the Enbridge Mainline System.  In fact, it would increase 

                                                
390 Ex. EN-38 at 5 (Glanzer Rebuttal). 

391 Ex. EN-39 at 5 (Fleeton Rebuttal); Ex. SH-2 at 32 (Shippers Rebuttal) (“Although Keystone 
XL may have the capability to make crude oil deliveries at Cushing, Oklahoma, there is limited eastbound 
pipeline capacity serving Midwest refineries.”). 

392 Ex. EN-46 at 13 (Bergland Rebuttal). 

393 Ex. EN-37, Sched. 1 at 59 (Earnest Rebuttal); Ex. SH-2 at 32 (Shippers Rebuttal) (“ A recent 
Spectra open season seeking committed shippers for expanded capacity failed to receive industry support, 
demonstrating that it was not viewed as a commercial alternative to the Project. . .  [T]here is limited 
pipeline capacity serving eastern PADD II refineries from Spectra’s terminus at Wood River, Illinois.”). 
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costs to Minnesota refineries by between $35 and $42 million each year because it would reduce 

the capacity on the Enbridge Mainline System available to those refineries.394   

The Spectra Concept would also be significantly longer than the Project (1,353 miles), 

resulting in greater human and environmental impacts.395 

C. THE PROJECT MEETS SHIPPER, STATE, AND REGIONAL ENERGY 

NEEDS IN A MANNER COMPATIBLE WITH PROTECTING THE 

NATURAL AND SOCIOECONOMIC ENVIRONMENTS. 

For its third criterion, the Commission states that it will grant a CN when “the 

consequences to society of granting the certificate of need are more favorable than the 

consequences of denying the certificate.”396  Thus, the Commission must compare the 

consequences of the Project to the consequences of denying the CN; in this case, denial of the 

CN results in the continued operation of the existing Line 3 pipeline.  In analyzing this criterion, 

the Commission considers: (1) the relationship of the facility to overall state energy needs; (2) 

the effects of the facility on the natural and socioeconomic environments; (3) the effects of the 

facility in inducing future development; and (4) the socially beneficial uses of the output of the 

facility, including its uses to protect or enhance environmental quality.397  This Initial Brief has 

already addressed these issues in certain respects because they overlap with other criteria; 

additional record evidence (as detailed below) further demonstrates that the consequences of 

approving the Project are more favorable than the continued operation of existing Line 3.  

                                                
394 Ex. EN-37, Sched. 1 at 59 (Earnest Rebuttal).  In addition, the Spectra Concept would reduce 

the effective capacity of the Enbridge Mainline System because it does not provide the necessary swing 
capacity on the Gretna-Clearbrook and the Clearbrook-Superior segments to fully utilize the capabilities 
of the other pipelines in the Enbridge Mainline.  The Spectra Concept itself is also not fully utilized at 
about 560 kb/d of throughput because of limited crude oil demand at Wood River and Patoka. 

395 Ex. EN-46 at 13 (Bergland Rebuttal). 

396 Minn. R. 7849.0130 (C). 

397 Id.; these considerations correspond to factors (3) and (5) of Minn. Stat. 216B.243, subd. 3. 
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1. The Project Serves Minnesota’s Energy Needs.   

As discussed in detail above, the Project supports the adequacy, reliability, and efficiency 

of energy supply in Minnesota and in the Midwest and will be fully utilized once placed in 

service.  Moreover, no alternative brought forward meets the need for the crude oil that will be 

delivered by the Project in a more reasonable or prudent manner.  Finally, as discussed further 

below, the Project will meet Minnesota’s energy needs while also improving the safety of the 

overall Enbridge system in Minnesota.  The Company will not repeat here all of the record 

evidence supporting these conclusions, but will focus on two specific ways in which the Project 

supports Minnesota’s overall energy needs: (1) the Project’s ability to provide more adequate, 

reliable, and efficient service to the Minnesota refineries that serve the bulk of Minnesota’s 

energy needs related to refined products, and (2) the Project’s ability to provide more adequate, 

reliable and efficient service to other regional refineries relied on by Minnesota to satisfy the 

remainder of the State’s refined product needs.  

While renewable energy sources and other technological changes hold promise going 

forward, the ongoing importance of petroleum based products in meeting Minnesota’s energy 

needs cannot be overstated.  In 2014, the most recent year for which data are available at the 

state level, petroleum met 30.5 percent of total Minnesota energy supply.398  In comparison, fuel 

ethanol provided just 1.3 percent of the total Minnesota energy supply in 2014.399  Thus, even if 

the fuel ethanol consumption were to triple in Minnesota, entirely at the expense of petroleum 

consumption, refined products would still satisfy about 28 percent of the total Minnesota energy 

                                                
398 Ex. EN-15 at 4 (Earnest Direct). 

399 Ex. EN-15 at 4 (Earnest Direct). 
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supply.400  Similarly, while electric vehicles may impact refined product demand going forward, 

the record demonstrates that even assuming a 75 percent market share for electric vehicles by 

2035 does not impact substantially impact the need for petroleum in the State’s overall energy 

portfolio.401 

Minnesota’s two crude oil refineries, the Flint Hills Pine Bend and the Andeavor 

(formerly Northern Tier Energy) St. Paul Park facilities, provide the majority of the gasoline and 

diesel fuel used in Minnesota, along with providing other refined products.402  However, the 

State does not produce any crude oil, so the Minnesota refineries rely on imports to meet their 

supply needs.403  Moreover, Enbridge provides the only pipeline source of crude supply for the 

Minnesota refineries, as they obtain all of their pipeline crude oil supplies off of the Enbridge 

Mainline System at Clearbrook.404  This reliance on the Enbridge Mainline System impacts the 

competitive position of the Minnesota refineries, since they have fewer alternative supply 

options than refineries elsewhere.405  For these reasons, ensuring reliability and providing 

sufficient capacity on the Enbridge Mainline System is critical to meeting the needs of the 

Minnesota refiners and, in turn, meeting Minnesota’s overall energy needs. 

The record conclusively demonstrates that the current capacity of the Enbridge Mainline 

System does not meet current demand for crude oil, leading to persistent and substantial 

                                                
400 Ex. EN-15 at 4 (Earnest Direct). 

401 Ex. EN- 37, Sched. 1 at 41-42 (Earnest Rebuttal). 

402 Ex. EN- 15, Sched. 1 at 6-7 (Earnest Direct). 

403 Ex. EN-15 at 13 (Earnest Direct). 

404 Ex. EN-15, Sched. 2 at 9 (Earnest Direct). 

405 Comment by Flint Hills Resources at 1-2 (Nov. 21, 2017) (eDocket No. 201711-137585-01). 
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apportionment despite the recent capacity increases approved by the Commission.406  In fact, in 

the first part of 2017, apportionment of heavy crude, relied on by the Minnesota refiners, ranged 

from 20 to 40 percent.407  Because apportionment impacts all shippers proportionally, the 

Minnesota refiners have not been able to ship all of the crude oil they need via the Enbridge 

Mainline System.408  Looking forward, apportionment levels will only increase, further reducing 

the Minnesota refiners’ ability to ship the crude oil they need to meet the State’s energy needs.409 

For this reason, the Minnesota refiners strongly support the Project as critically important 

to support their needs for crude oil supply.  As Andeavor stated: 

[F]ailure to approve the Project will adversely affect the adequacy, 
reliability and efficiency of energy supply, not only to Minnesota, 
but the region and all those downstream who rely on the Enbridge 
system.410 

And as Flint Hills stated: 

The Enbridge Line 3 Replacement Project is critically important to 
the Pine Bend refinery and its ability to continue serving the 

transportation fuel needs of Minnesota and the surrounding states. 
Preventing Enbridge from replacing its Line 3 pipeline by denying 
its Certificate of Need application would have a deleterious effect 
on apportionment and threaten the reliability and efficiency of the 
pipeline system on which Pine Bend relies for all its crude oil 
needs.411  

                                                
406 See EN-38, Sched. 2 (Glanzer Rebuttal); Evid. Hrg. Tr. Vol. 9A at 41 (Kahler). 

407 EN-38, Sched. 2 (Glanzer Rebuttal); Evid. Hrg. Tr. Vol. 9A at 41 (Kahler). 

408 Ex. EN-21, Schedule 5 at 5 and 15 (Glanzer Direct). 

409 Ex. EN-37, Sched. 1 at 11 (Earnest Rebuttal); Ex. EN-37, Sched. 4 at 1-3 (Response to DOC-
DER IR No. 133) (Earnest Rebuttal). 

410 Ex. EN-94, Sched. 1 at 1-2 (Earnest Supplemental Surrebuttal). 

411 Comment by Flint Hills Resources at 2 (Nov. 21, 2017) (eDocket No. 201711-137585-01). 
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These two shippers, who provide the bulk of the refined products consumed in 

Minnesota, providing compelling evidence of the importance of this Project in meeting 

Minnesota’s overall energy needs. 

 The record also demonstrates Minnesota’s interdependence with other states in meeting 

the State’s overall refined product energy needs.412  Minnesota both exports and imports refined 

products, meaning the State’s energy needs are best met, not just by supporting the needs of the 

Minnesota refineries, but by meeting the needs of other regional refineries as well.  As Mr. 

Earnest stated: 

The refined product distribution interdependencies between Minnesota and its 
neighboring states, and between the Midwest and its neighboring regions, directly 
address why the L3R Program is needed to better ensure the adequacy, reliability, 
and efficiency of the refined product supply to the people of Minnesota. 
Refineries must have adequate and reliable access to crude oil to produce the 
refined product required by the Minnesota public, and the L3R Program better 
ensures that refineries in Minnesota, in neighboring states, and neighboring 
regions have that access.413 
 
For all of these reasons, the Project forms a critical part of meeting the State’s overall 

energy needs. 

2. The Project’s Effects on the Natural and Socioeconomic 

Environments are More Favorable Than No Action.  

Minnesota Rules 7853.0130(C)(2) requires the Commission, when determining whether 

the consequences to society of granting the CN are more favorable than denying the CN, to 

consider “the effect of the proposed facility, or a suitable modification of it, upon the natural and 

socioeconomic environments compared to the effect of not building the facility.”414  By requiring 

a comparison of the Project with the No Action alternative, this criterion requires an examination 

                                                
412 See Ex. EN-15, Sched. 2 at 26-37 (Earnest Direct); Ex. DER-4 at 13-14 (Fagan Direct). 

413 Ex. EN-15, Sched. 2 at 36 (Earnest Direct). 

414 Minn. R. 7853.0130(C) (2) (emphasis added). 
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of the Project’s potential effects in context, not in a vacuum.  As discussed in more detail below, 

in context, the consequences to society of building the Project are more favorable than not 

building it.   

 First, however, a broader issue is addressed.  Some parties have suggested that the 

Commission should deny the CN because the Project is proposed to be built in northern 

Minnesota, suggesting that these resources are more important than other resources throughout 

the State and that these resources would be destroyed, basically ipso facto, if the Project is built.  

Those parties would have the Commission redesign the entire pipeline system over time to avoid 

these areas, moving the pipeline corridors further south or entirely outside the state of Minnesota.  

The parties’ position lacks merit because, among other reasons, they have offered no evidence 

that the existing pipeline infrastructure has diminished the State’s water quality, tourism, wild 

rice, or any of the other resources identified as sensitive in northern Minnesota. Further, there is 

extensive evidence in this record establishing that Enbridge is a safe operator and that it is safer 

to move crude oil by pipe than by alternative modes of transportation, such as train or truck.   

 Regardless of where a pipeline is built in Minnesota or neighboring states, its linear 

nature means that it will pass through or near resources that are important to the public and, 

specifically, to the people who live near or utilize those resources.  The linear nature of the 

infrastructure would still require the Project to cross the Mississippi River, and it would need to 

do so at a much wider crossing location if it were moved south.415  Enbridge has been operating 

pipelines in northern Minnesota and in a variety of environments throughout North America for 

                                                
415 See, e.g., Ex. EN-22, Sched. 7 at 17 (Simonson Direct); Bemidji Pub. Hrg. Tr. Vol. 6A at 59 

(Oct. 17, 2017) (Prestby and Smith) (“Q: And it looks like it would cross the Mississippi eventually in 
Illinois maybe? A: It crosses the Mississippi down near Davenport. Q: Okay. At a much wider spot in the 
Mississippi than in Minnesota, correct? A: That’s correct.”). 
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more than 65 years.416  Enbridge recognizes the importance of preserving natural resources and 

reducing potential risks to humans and the environment.   

 As discussed in the following sections, Enbridge leads the industry in safety standards 

and has worked to ensure that the Project is designed, built, and operated utilizing industry-

leading standards.  These facts debunk the false premise that a crude oil pipeline cannot co-exist 

with northern Minnesota’s natural resources.   

a) The Project Will Safely Transport Crude Oil to North 

American Refiners. 

(1) Pipelines are the Safest Way to Move Crude Oil to Market. 

Pipelines are the safest mode of transporting crude oil.  While there is inherent risk 

associated with crude oil transportation of any type, the alternate methods of trains and trucks 

release a “significantly higher percentage of volume transported.”417 

(2) Enbridge is Committed to Safety. 

 Enbridge’s goal is zero safety incidents.418  “Spill prevention is the most critical 

component to avoiding impacts from a crude oil release.”419  Enbridge’s efforts in pursuit of that 

goal are guided by several foundational principles: 

Specifically, Enbridge believes that: management is accountable 
for safety performance; all incidents, injuries and occupational 
illnesses can be prevented; all employees and contractors are 
responsible for safety; uncontrolled releases can be prevented, and 
ongoing assessment and improvement are a must. These principles 
create a culture in which safety is everyone’s responsibility, 
leadership is accountable for safety performance, continuous 
improvement is required, and hazards are controlled. By 

                                                
416 Ex. EN-24 at 7 (Eberth Direct). 

417 Ex. EERA-29 at 10-142 (Table 10.7.1) (FEIS) (stating that percentages of volumes released of 
volumes transported by rail, truck, and pipelines are 0.309, 0.154, and 0.006, respectively). 

418 Ex. EN-24, Sched. 3 at 1 (Eberth Direct). 

419 Ex. EERA-29 at 12-41 (FEIS). 
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maintaining a constant focus on safety management, fostering a 
culture that values safety, learning from prior incidents, and 
addressing sources of potential future incidents, Enbridge enhances 
its ability to prevent incidents and unintentional releases that can 
have an impact on people, the environment, Enbridge’s assets, and 
its reputation.420 

 In 2012 and 2013, Enbridge invested a total of $4.4 billion in programs and initiatives to 

maintain and further enhance its pipelines and facilities.421  As an example, Enbridge replaced 

Line 6B in Michigan, and, since 2008, Enbridge has inspected 100 percent of the pipelines on its 

Liquids Pipelines system that can be inspected using inline inspection tools.422  

To achieve outstanding safety performance and reduce risk to people and pipeline assets, 

Enbridge has developed a Safety Management System (“SMS”) Framework consistent with 

American Petroleum Institute (“API”) Recommended Practice (“RP”) 1173.423  Enbridge has 

embraced the SMS Framework in an industry-leading fashion demonstrating its commitment to 

continuous improvement.424  Enbridge also engaged DuPont Sustainable Solutions, a respected 

operations consulting service, to help make substantial and lasting improvements to all 

dimensions of its safety systems and performance, including its safety culture.425 Third-party 

evaluation of this effort demonstrates that Enbridge has made significant and sustained 

                                                
420 Ex. EN-24 at 15 (Eberth Direct). 

421 Ex. EN-24 at 16 (Eberth Direct). 

422 Ex. EN-24 at 16 (Eberth Direct). 

423 Ex. EN-24 at 15 (Eberth Direct). The National Transportation Safety Board recommended that 
the API facilitate development of a SMS standard following the July 2010 incident on the Enbridge Line 
6B pipeline near Marshall, Michigan.  Ex. EN-13 at 8 (Gerard Direct).  The resulting RP, API RP 1173 
“exceeded the [NTSB’s] recommendation,” which is a “very rare rating. . . .”  Ex. EN-13 at 9 (Gerard 
Direct). 

424 Ex. EN-13 at 10-12 (Gerard Direct) (detailing Enbridge’s performance in SMS development 
and implementation under API RP 1173). 

425 Ex. EN-30 at 30 (Eberth Rebuttal). 
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improvements to its safety culture since 2011, and Enbridge remains committed to continuing to 

do so.426 

As described by the past Assistant Administrator and Chief Safety Officer for PHMSA, 

Ms. Stacey Gerard, “[i]t is obvious that Enbridge is succeeding in improving its safety 

culture.”427  And Enbridge’s industry-leading Integrity Management (“IM”) program has fared 

“very well” in PHMSA’s annual comprehensive review of Enbridge’s IM process.  Indeed, 

“there is compelling evidence that Enbridge has been doing everything its regulator, PHMSA, 

has been trying to encourage.”428 

(3) The Line 3 Replacement Project Will be Built Utilizing 

Industry-Leading Safety Standards. 

 Enbridge’s safety and operational reliability work starts by carefully selecting pipeline 

routes and maintaining rigorous standards for engineering and design, including special design 

requirements for areas such as road, railroad, and water crossings.429  The same rigorous 

approach is applied to other facilities, such as pump stations and terminals.430  

 The Project has been planned with specially-designed and -engineered materials.  

Enbridge sets standards for materials procurement, including selection of pipeline materials, 

corrosion–inhibiting coatings, and cathodic protection.431  These standards are required of each 

vendor providing equipment for the Project.432 

                                                
426 Ex. EN-30 at 30-31 (Eberth Rebuttal). 

427 Ex. EN-13 at 12 (Gerard Direct).  

428 Ex. EN-13 at 26 (Gerard Direct).  

429 Ex. EN-24 at 16 (Eberth Direct); Ex. EN-22 at 6 (Simonson Direct). 

430 Ex. EN-24 at 16 (Eberth Direct). 

431 Ex. EN-24 at 16 (Eberth Direct); Ex. EN-22 at 16 (Simonson Direct). 

432 Ex. EN-22 at 17 (Simonson Direct). 
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 Enbridge utilizes a comprehensive inspection system at the pipe mill to ensure the pipe 

meets exacting requirements for quality and integrity.433  This system ensures the proper 

chemistry of the steel, that there are no defects in the formed pipe, that every weld is defect free, 

that pipe can withstand the requisite pressures before the final epoxy coating is applied, and the 

appropriate application of the state-of-the-art fusion bonded epoxy.434 

 Enbridge has a robust, industry-leading quality management system to prevent pipeline 

integrity issues from developing during construction.435  Enbridge will comply with all 

applicable regulatory and permitting requirements, as well as any applicable national technical 

standards governing the design, construction, and installation of the pipeline.436  Enbridge 

welcomes inspections from the regulatory agencies, including PHMSA, the Minnesota 

Department of Safety, and MnOPS.437   

(4) The Project Will be Operated Safely. 

 Enbridge will also comply with all regulatory and permitting requirements and technical 

standards in the operation and maintenance of the Project.438  Enbridge utilizes its Integrity 

Management Program (the “IMP”) to ensure that its pipelines can be safely operated for their 

intended purpose.439   

                                                
433 Ex. EN-22 at 17 (Simonson Direct). 

434 Ex. EN-22 at 16, 17 (Simonson Direct). 

435 Ex. EN-45 at 8 (Simonson Rebuttal); see Ex. EN-22 at 17-18 (Simonson Direct); Ex. EN-12 at 
5 (Kennett Direct). 

436 Ex. EN-22 at 30 (Simonson Direct). 

437 Ex. EN-45 at 9 (Simonson Rebuttal).  

438 Ex. EN-22 at 30 (Simonson Direct). 

439 Ex. EN-24 at 16 (Eberth Direct). 
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 The IMP is the suite of programs and practices Enbridge uses to identify, inspect, assess, 

evaluate, and remediate integrity risks, as well as methods to measure the effectiveness of 

integrity program performance.440  The federal regulations require pipeline operators to develop 

integrity management programs for pipeline segments that could affect High Consequence Areas 

(“HCAs”), but Enbridge goes beyond that and applies its program across the entire pipeline 

system.441 

 The IMP focuses on the prevention, monitoring, and mitigation of integrity threats and 

the verification of the IMP’s effectiveness.442  Enbridge is committed to keeping its pipelines 

operating safely, and does so by investing significant resources every year in management 

systems and technologies.443  Enbridge inspects all of the Mainline System from the inside out, 

using the most sophisticated inline inspection tools available.444 

 In the case of the Project, the test pressures will meet or exceed the required minimum 

test pressure levels across the entire length of the pipeline and will be at least 141 percent of the 

planned operating pressure at the design capacity.  These safety factors are significant.  The 

purpose of hydrostatic strength testing is to ensure that all anomalies that would be considered to 

negatively affect the pipeline pressure capacity are removed prior to commissioning.  The 

planned testing is effective in this regard.445 

                                                
440 Ex. EN-12 at 4 (Kennett Direct). 

441 Ex. EN-12 at 4 (Kennett Direct). 

442 Ex. EN-12 at 4 (Kennett Direct). 

443 Ex. EN-12 at 6 (Kennett Direct). 

444 Ex. EN-12 at 5 (Kennett Direct). 

445 Ex. EN-51 at 17 (Mittelstadt Rebuttal). 



PUBLIC DOCUMENT – 

HIGHLY SENSITIVE TRADE SECRET INFORMATION HAS BEEN EXCISED 

- 99 - 

 The Project will be operated by the Enbridge Control Center, which is responsible for the 

safe and efficient operation of the Enbridge liquid pipeline and terminal system through the U.S. 

and Canada.446  The Control Center remotely operates 59 distinct pipeline assets, 26 of which are 

in the U.S., totaling approximately 15,380 miles of pipe.447 

 Control room operations are governed by 49 C.F.R. Part 195.448  Enbridge’s Control 

Center complies with the regulations and is housed in a state-of-the-art facility with extensive 

design elements that support the effective execution of Control Center responsibilities by 

personnel who are directly responsible for the 24/7 operation of the Enbridge system.449 

 All pipelines are remotely operated much in the same way as airplanes are scheduled for 

arrivals and departures into and out of airports via highly specialized computer programs 

operated by highly trained personnel.450  The Control Center’s staff includes several layers of 

personnel, each playing an important, integrated role in the Control Center’s operations.451  The 

Control Center has a of number plans and systems that govern activities and processes critical to 

maintaining optimal performance, including but not limited to systems covering: (1) Control 

Room Management, (2) Incident Investigation, (3) Alarm Management, (4) Procedures Quality 

Management, (5) Training, and (6) Safety Culture Improvement.452  Enbridge’s Control Center 

                                                
446 Ex. EN-16 at 2 (Baumgartner Direct). 

447 Ex. EN-16 at 2 (Baumgartner Direct). 

448 Ex. EN-16 at 4 (Baumgartner Direct). 

449 Ex. EN-16 at 2 (Baumgartner Direct). 

450 Ex. EN-16 at 3 (Baumgartner Direct). 

451 Ex. EN-16 at 3-4 (Baumgartner Direct).  

452 Ex. EN-16 at 4 (Baumgartner Direct). 
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focuses on continuous improvement and ensures that best practices are integrated into the 

work.453 

 Control Center Controllers are required to abide by the core “golden rules” of the Control 

Center’s safety culture improvement plan.454  Those “golden rules” require Control Center 

Controllers to: (1) follow emergency procedures; (2) operate in a safe manner at all times; and 

(3) shutdown the system if a leak is suspected and/or cannot be ruled out within 10 minutes.455  

Enbridge is committed to employing industry-leading leak detection methodologies.456  

Enbridge’s approach to leak detection ensures the application of the most effective technologies 

to the pipeline network.457  Enbridge meets or exceeds all applicable engineering standards and 

regulatory requirements for leak detection.458   

 To accomplish its safety goals, the Control Center employs multiple redundant methods 

designed and optimized to prevent the release of hydrocarbons into the environment and mitigate 

the magnitude of a release in the unlikely event of a pipeline failure.459  This comprehensive, 

multi-layered approach encompasses several primary leak monitoring methods.  Further, 

controllers continuously monitor the pipeline relative to the pipeline’s operating parameters,460 

                                                
453 Ex. EN-16 at 4 (Baumgartner Direct). 

454 Ex. EN-16 at 4 (Baumgartner Direct). 

455 Ex. EN-16 at 4 (Baumgartner Direct). 

456 Ex. EN-35 at 2 (Philipenko Rebuttal). 

457 Ex. EN-16 at 12 (Baumgartner Direct). 

458 Ex. EN-35 at 2 (Philipenko Rebuttal). 

459 Ex. EN-16 at 5 (Baumgartner Direct). 

460 Ex. EN-16 at 7 (Baumgartner Direct). 
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leak detection analysts are on duty at all times,461 and shift supervisors monitor for third party 

reports of abnormal conditions. 462 

 If the Control Center identifies one or two leak triggers (indications of a potential leak), 

the leak detection analyst and controller responsible for the pipeline conduct independent 

reviews to determine the validity of the alarm.463  They have 10 minutes to analyze the leak.464  If 

they do not conclusively rule out a leak, or if three or more active leak triggers occur, the 

controller must immediately initiate a shutdown for the affected segment of the line.465 

(5) Generally, A New Pipeline is a Safer Way to Move Crude 

Oil Than an Older Pipeline. 

New pipelines are less susceptible to threats than vintage pipelines.466  Industry-wide, the 

numbers of releases and the volumes released have trended downward significantly since the 

1960s.467  Simply put, “older pipelines are more likely to have spills. . . .”468  This is not 

surprising given that every aspect of pipeline construction has improved – the materials are 

substantially improved, construction methodologies are more sound, pipeline operation has 

improved, pipeline monitoring has improved, leak detection systems are more sophisticated, and 

emergency response is better.469  Nationally, the frequency of crude oil spills has decreased 

                                                
461 Ex. EN-35 at 4 (Philipenko Rebuttal). 

462 Ex. EN-16 at 7-8 (Baumgartner Direct); Ex. EN-35 at 5 (Philipenko Rebuttal). 

463 Ex. EN-35 at 4 (Philipenko Rebuttal). 

464 Ex. EN-16 at 8 (Baumgartner Direct). 

465 Ex. EN-16 at 8 (Baumgartner Direct). 

466 Ex. EN-12 at 27 (Kennett Direct); Ex. EN-51 at 19 (Mittelstadt Rebuttal). 

467 Evid. Hrg. Tr. Vol. 6B (Nov. 9, 2017) at 79-80 (Schmidt Etkin). 

468 Evid. Hrg. Tr. Vol. 6B (Nov. 9, 2017) at 99 (Schmidt Etkin).   

469 Evid. Hrg. Tr. Vol. 6B (Nov. 9, 2017) at 81-82 (Schmidt Etkin).  
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significantly, and the volumes have become increasingly lower.470  In Minnesota, where pipeline 

operators have performed better than in the rest of the nation, the trend is for even fewer and 

even smaller spills.471  Indeed, as a result of the improvements in pipeline construction, 

comparing the risks associated with vintage pipelines to those associated with a pipeline built in 

2017 or 2018 is simply not an apples-to-apples comparison.472   

(6) Enbridge’s Emergency Response Preparedness Reduces 

the Potential Impacts of a Release. 

 Enbridge is prepared to, and will, promptly and fully respond to any incident related to 

the Project requiring an emergency response.  Pipeline safety, including emergency response 

plans, is regulated by PHMSA.473  MnOPS, as a qualified agent of PHMSA, performs 

inspections on behalf of PHMSA.474  Further, the Minnesota Pollution Control Agency 

(“MPCA”), through its Emergency Management Unit, also has regulatory oversight under Minn. 

Stat. Ch. 115, which oversight is intended to prevent unpermitted releases, ensure emergency 

response and preparedness and planning, and assist in emergency response to support public 

safety protection and achieve cleanup.475  Enbridge’s emergency response plans meet or exceed 

all local, state, and federal requirements, including those in 49 C.F.R. Parts 194 and 195, 

Occupational Safety and Health Administration regulations, USCG regulations, and national 

technical standards, such as those promulgated by API.476 

                                                
470 Ex. EERA-29 at 10-19 (FEIS). 

471 Ex. EERA-29 at 10-20 (FEIS); see also Ex. EERA-29 at 10-19 (FEIS) (In Minnesota, “[t]he 
spill volumes have been significantly smaller since 2010.”). 

472 Evid. Hrg. Tr. Vol. 6B (Nov. 9, 2017) at 82-83 (Schmidt Etkin). 

473 Ex. EN-7 at 3 (Haskins Direct). 

474 Ex. EN-7 at 3 (Haskins Direct). 

475 Ex. EN-7 at 3 (Haskins Direct). 

476 Ex. EN-7 at 6 (Haskins Direct); see Ex. EN-7 at 3 (Haskins Direct). 
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 Enbridge has developed emergency response protocols, including regulated response 

plans known as the Integrated Contingency Plan (the “ICP”), which serve as the emergency 

response plan for all Enbridge U.S. Liquids Pipelines assets, and the region-specific Field 

Emergency Response Plan (the “FERP”).477  Enbridge’s ICP is industry-leading and is to date 

the only ICP that has been peer-reviewed by PHMSA, USEPA, and the Bureau of Safety and 

Environmental Enforcement.478  The ICP is an all-hazards approach, and it prepares Enbridge’s 

employees to respond to a variety of threats and any type of oil release in any conditions.479   

 Enbridge’s emergency response planning takes into account the products that will be 

moving through the pipeline.480  The Project will transport a variety of crude oils, including 

diluted bitumen.  Diluted bitumen does not increase the likelihood of a release.481   

 That said, at least in its initial stages, emergency response activities are the same 

regardless of the product involved.  Specifically, Enbridge’s emergency response is 

programmatic and predictable, following the Incident Command System (“ICS”), working with 

the ICP and the appropriate FERP.482  As part of the early response activities, the released 

product is identified.483 

                                                
477 Ex. EN-7 at 5 (Haskins Direct); Ex. EN-24, Sched. 3 (Eberth Direct). 

478 Ex. EN-33 at 17 (Haskins Rebuttal). 

479 Ex. EN-33 at 17 (Haskins Rebuttal). 

480 Ex. EN-33 at 7 (Haskins Rebuttal). 

481 Evid. Hrg. Tr. Vol. 8B (Nov. 14, 2017) at 32 (Schuldt). 

482 Ex. EN-33 at 8 (Haskins Rebuttal). 

483 Ex. EN-33 at 8 (Haskins Rebuttal). 
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 Important in light of the parties’ positions in this proceeding, both light crude oils and 

dilbits, if released, will initially float.484  As a result, both categories of oil are best contained and 

recovered by traditional methods of booming and skimming, which is the first line of defense in 

preventing released oil from submerging or sinking.485   

 Depending on the variables present at the time and location of a release, and the other 

circumstances surrounding any release, additional tactics may be necessary.486  Enbridge’s 

employment of the ICS facilitates the ability to adjust objectives and address conditions on a 

continuous basis following a release.487  This includes identifying the potential for released oil to 

submerge or sink, and then deploying any appropriate measures determined by the Submerged 

Oil Branch of the ICS, including Enbridge’s Submerged Oil Management Program (“SOMP”).488  

Enbridge engaged leading scientists to study the potential for submerged and/or sinking oil 

specifically as part of this proceeding and that work showed that, at a crossing typical of moving 

water bodies in Minnesota, released oil, whether it be light crude oil or dilbit, is not expected to 

submerge or sink to any appreciable degree before Enbridge’s emergency response efforts would 

recover the released product.489  Further, by following the SOMP, then even in the unlikely event 

that some released product has begun to submerge or has submerged, Enbridge will capture that 

oil out of the water column before it sinks.490   

                                                
484 Ex. EERA-29 at 10-32 (FEIS) (“Both dilbit and light crude oil would be expected to initially 

float.). 

485 Ex. EN-33 at 9 (Haskins Rebuttal). 

486 Ex. EN-33 at 9 (Haskins Rebuttal). 

487 Ex. EN-33 at 9 (Haskins Rebuttal). 

488 Ex. EN-33 at 9-10 (Haskins Rebuttal); Ex. EN-33 at 10 (Haskins Rebuttal). 

489 Ex. EN-33 at 10 (Haskins Rebuttal); Ex. EN-52 at 25 and Sched. 2 (Horn Rebuttal). 

490 Ex. EN-33 at 10 (Haskins Rebuttal). 
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(7) Enbridge has the Financial Resources to Respond to a 

Release. 

 Enbridge’s first priority and primary objective is to prevent incidents from occurring 

through its comprehensive operational risk management practices and processes.491  However, in 

the event of a release, Enbridge remains committed to returning affected areas to their pre-

existing conditions.492  Enbridge has the financial capability to ensure that Enbridge responds to 

an incident and satisfies its commitments.493 Additional discussion of these financial resources is 

provided in Sections V(E)(2) and (4) below. 

b) The Project Will Provide Economic Benefits to Rural 

Minnesota. 

If the Applicant’s Preferred Route is approved, it will be constructed, and the Project’s 

economic impacts will be realized.  Those impacts are substantial and will be felt particularly 

strongly in the communities through which the pipeline will pass.  Northern Minnesota has many 

skilled pipeliners who would welcome an opportunity to work close to home.494  Pipeline 

construction jobs on Line 3 would be some of the highest paying jobs that workers can have in 

this line of work.495 

The estimated Project construction cost for the portion located in Minnesota is 

approximately $2.1 billion.  This private investment in Minnesota is anticipated to be responsible 

                                                
491 Ex. EN-24, Sched. 3 at 37 (Eberth Direct).  

492 Ex. EN-24, Sched.3 at 37 (Eberth Direct). 

493 Ex. EN-24, Sched. 3 at 37 (Eberth Direct); Ex. EN-42 at 4 (Johnston Rebuttal). 

494 Ex. LC-1 at 3 (Whiteford Direct). 

495 Ex. UA-1 at 3 (Barnett Direct). 
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for an estimated 13,604 jobs, $864,721,326 in labor income, and total economic output of 

$2,253,696,670.  This is a very significant benefit for the State of Minnesota.496 

It is important to remember that the construction industry has new projects replacing 

completed projects as a matter of course.  As projects are completed, construction workers 

become available for new projects.497  Although some might attempt to diminish construction 

jobs because they are temporary, the temporary nature of construction jobs is exactly what makes 

them so important.498 Every opportunity for construction work that is denied is devastating 

because construction workers rely on a steady supply of temporary jobs to provide complete 

incomes for themselves and their families.499 

Finally, even if job shifting does occur and regional wages increase, these increased 

wages will ultimately lead to increases in consumption which would, in turn, lead to increases in 

economic activity.  In short, the jobs-related benefits of a project such as this are real, regardless 

of current overall unemployment rates.500 

In addition, Enbridge’s operations in Minnesota contribute more than $30 million per 

year in local property taxes, which further fund societal benefits, such as our education system 

and government services.  For example, Enbridge pays 40 percent of the total taxes in Clearwater 

County, Minnesota.501 

                                                
496 Ex. EN-11 at 2 (Lichty Direct). 

497 Ex. EN-41 at 6 (Lichty Rebuttal). 

498 Ex. UA-1 at 10-11 (Barnett Direct). 

499 Ex. UA-1 at 11 (Barnett Direct). 

500 Ex. EN-41 at 7 (Lichty Rebuttal). 

501 Ex. EN-30 at 7 (Eberth Rebuttal).  Note that the property tax benefits calculated assumed that 
Enbridge is successful in currently pending property tax disputes with the State of Minnesota.  As a result, 
the estimates are conservative.  That is, if Enbridge is not successful in its property tax appeals, the 
property tax benefits in Minnesota will be higher.  Id. at 32. 
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c) The No Action Alternative Is Not More Beneficial to the 

Natural Environment Than The Line 3 Replacement Pipeline. 

(1) No Action Has Significant Environmental Impacts. 

No Action has significant effects on the natural environment, even when compared to the 

Project.502  These impacts arise from the necessary maintenance program that would be 

conducted on existing Line 3 if the existing pipeline continued in operation, as well as the 

impacts of alternative transportation methods (which the record shows could be rail, truck, or 

even barge).503  Thus, the potential effects that need to be considered include the impacts of 

constructing the Project versus continuing to operate Line 3 and supplementing it by rail, as well 

as the potential for releases from existing Line 3 and rail compared to the risk of releases from 

the Project.   

Unlike some cases where the No Action alternative does, in fact, have few to no potential 

impacts, in this case, the No Action has real disturbance-related impacts that will be realized if 

the pipeline is not replaced.504  No Action will require a substantial integrity dig (or dig and 

repair) program.  In Minnesota alone, there is a forecasted need for approximately 6,250 integrity 

digs over the next 15 years, with the associated year-after-year landowner and environmental 

                                                
502 Notably, Enbridge’s position in this case is consistent with the MPCA’s position on Line 3 

stated approximately 15 years ago, when its Emergency Response Team Supervisor stated, with respect to 
existing Line 3, that “[t]he option that would be most protective of the public’s safety and the 
environment would be replacement of all or major segments of [existing Line 3].”  Evid. Hrg. Tr. Vol. 
10A (Nov. 16, 2017) at 25-26 (Smith); Ex. EN-97 at 1 (MPCA Memo [09/09/03] re: Enbridge Pipeline 
Company 34 inch Crude Oil Line). 

503 Ex. EN-46 at 3-4 (Bergland Rebuttal); Ex. EN-56, Sched. 1 at 2 (Earnest Surrebuttal) (“[I]f 
Line 3 is not replace or is shut down permanently . . . Flint Hills Resources would likely be compelled to 
explore other alternatives for meeting its crude oil needs, including the possibility of receiving crude by 
rail, river vessel, or perhaps other pipeline projects.”). 

504 Ex. EN-46 at 11-12 (Bergland Rebuttal). 
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impacts.505  Enbridge’s analysis shows that integrity digs would be required on approximately 

one-half of all tracts along existing Line 3 – these landowner impacts are not insubstantial and 

should not be disregarded.  In addition, almost 500 integrity digs are required within CNF and 

the Leech Lake and Fond du Lac Reservations over the next 15 years.506  Conservatively, 

although the exact location and extent of excavations cannot be precisely determined, these 

integrity digs are anticipated to directly affect approximately 270,000 acres.507 

Apart from Enbridge’s own analysis, the FEIS also indicates that No Action has the 

potential to have real and significant environmental consequences.  For example, there are more 

HCA unusually sensitive ecological areas, aquatic management areas, lakes of biological 

significance, muskie lakes, sensitive lakeshore areas, and waterfowl production areas along the 

existing Line 3 as compared to the Project.508  There are also more wild rice lakes and harvested 

wild rice lakes within 2,500 feet of existing Line 3’s centerline, as compared to the Project.509 

(2) The Potential For Adverse Effects From the No Action 

Alternative Is Greater Than The Potential For Effects From 

the Replacement Pipeline. 

The risks associated with accidental releases are not the primary concern of a sound 

environmental analysis of a pipeline project, but they are still important.  However, the 

likelihood of occurrence is very low and best dealt with through mitigation efforts.510  While 

some parties assert that spills are inevitable and will cause great harm to resources in northern 

                                                
505 Ex. EN-12 at 24 (Kennett Direct). 

506 Ex. EN-46 at 7 (Bergland Rebuttal). 

507 Ex. EN-46 at 5 (Bergland Rebuttal). 

508 Ex. EN-46 at 10 (Bergland Rebuttal). 

509 Ex. EERA-29 at 10-147 (Table 10.7-3) (FEIS); see also Ex. EN-46 at 9 (Bergland Rebuttal). 

510 Ex. EN-75 at 1 (Bergland Summary). 
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Minnesota, neither statistical nor anecdotal evidence supports these claims.  Enbridge’s pipelines 

have been present in northern Minnesota, traversing watersheds and ecosystems that were “high 

quality” before the pipelines were installed, and they have stayed “high quality.”  There can be 

perhaps no better evidence that pipelines are compatible with the resources located along the 

Preferred Route.511 

Beyond the anecdotal, though compelling, evidence that co-existence provides, as a 

statistical matter, pipeline releases are very unlikely events.  Large releases are even more 

unlikely.  The likelihood of a rupture at any particular location is on the order of a one-in-a-

million chance of failure in a given year.512  Nevertheless, there is no more than a 1/240 chance 

in any given year that the Project will have a rupture in Minnesota.513  And it is impossible to 

predict when a release will occur or the circumstances that will be present at the time and 

location of a release.  As a result, it is not possible to predict the impacts of a release.  But what 

can be predicted is the fact that existing Line 3, whose known integrity concerns are a driver of 

the replacement project, is more susceptible to more threats than the Project would be. 

(3) There is no Evidence the Project will Have an Impact on 

Climate Change. 

Various parties and commenters oppose the Project because of concerns about climate 

change.514  Enbridge acknowledges climate change is a real and pressing issue and has adopted 

policies and programs to limit its own carbon footprint.515  That said, opposing this Project does 

                                                
511 Ex. EN-46 at 27-28 (Bergland Rebuttal). 

512 Ex. EN-80 at 1 (Mittelstadt Summary). 

513 Ex. EN-51 at 14 (Mittelstadt Rebuttal). 

514 See, e.g., Ex. YC-2 at 6 (Scott Direct); Ex. YC-14 at 2 (Abraham Direct); Ex. ML-1 at 7 
(Kemper Direct). 

515 See Ex. EN-30 at 23-25 (Eberth Rebuttal).  
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not further intervenors’ commitment to fighting climate change.  Although it may seem 

counterintuitive, the opposite may actually be true.  It is important to look at the facts in this 

proceeding, and those facts show that the Project:  

• will not result in increased production of crude oil;516  

• will not result in increased consumption of crude oil;517  

• will change the transportation method of crude oil that is already making 
its way to market;518 and  

• is actually a less GHG-intensive transportation method than the 
alternatives.519   

Accordingly, there is simply no evidence (and there is affirmative evidence to the contrary) that 

the Project will meaningfully increase GHG emissions.520   

d) The Project Will Decrease Impacts From Crude-by-Rail, 

Which Is A Positive Effect for Minnesota’s Economy and 

Public Safety. 

The commissioning of the Project will not itself change the supply volume of Western 

Canadian crude oil.521  It will, however, impact the way that oil already going to market will 

move, primarily by decreasing reliance on rail shipments for those volumes.522  Because crude-

by-rail revenue and net income is high, railroads will tend to displace other traffic in favor of 

                                                
516 Ex. SH-1 at 8 (Shippers Direct).  

517 Ex. EN-15, Sched. 2 at 88 (Earnest Direct); Ex. EN-37, Sched. 1 at 69-70 (Earnest Rebuttal). 

518 Ex. EN-47 at 4 (Kinder Rebuttal); Ex. EN-15, Sched. 2 at 12 (Earnest Direct); Ex. EN-37, 
Sched. 1 at 12, 69-70 (Earnest Rebuttal). 

519 Ex. EERA-29 at 5-465 (Table 5.2.7-21) (FEIS). 

520 Ex. EN-47 at 8 (Kinder Rebuttal); Ex. EERA-29 at 5-451 (FEIS). For additional detail, see 
Enbridge Proposed Findings of Fact at 120-123 (Jan. 16, 2018) (eDocket No. 20181-138991-02).   

521 Ex. EN-15, Sched. 2 at 83 (Earnest Direct); Ex. EN-37, Sched. 1 at 69-70 (Earnest Rebuttal). 

522 Ex. EN-15, Sched. 2 at 83 (Earnest Direct). 
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crude.523  Minnesota industry is hurt when rail capacity is consumed by crude oil by rail 

volumes. Although the Project would not entirely replace rail for the movement of crude oil, it 

would reduce the use of rail for future crude oil shipments, freeing up rail capacity for the 

movement of other commodities with few or no other transport options.524          

Crude-by-rail is also not a safer way to move crude oil than pipeline.  Rail releases a 

higher percentage of crude oil transported (0.309 percent) than pipelines do (0.006 percent).525  

Rail also poses a greater risk to human safety because, unlike pipelines, railroads have at-grade 

crossings and travel through populated areas.526  Considering that “[t]he greatest concern about 

crude-by-rail train accidents is that they may involve fires and explosions,”527 passing through 

populated areas is a threat that should not be overlooked.  Unlike the Project, Minnesota’s rail 

network also crosses through reservations.  As a result, those reservations will experience 

continued risks from existing Line 3 and the risk from the incremental volumes that will be 

shipped by rail.528 

                                                
523 Ex. EN-40 at 12 (Rennicke Rebuttal). 

524 Ex. EN-10, Sched. 2 at 5-6 (Rennicke Direct).  Specifically, the Project is projected to reduce 
crude-by-rail shipments of between 110 kbpd up to about 500 kbpd.  Ex. EN-15, Sched. 2 at 12 (Earnest 
Direct).  The potential for the reduced rail volumes to exceed the 370,000 barrel per day increase in 
nominal capacity offered by the Line 3 Replacement pipeline over existing Line 3 results from the fact 
that the Line 3 Replacement program would allow 180,000 barrels per day of swing capacity in the 
Mainline System to be utilized. 

525 Ex. EERA-29 at 10-142 (FEIS). 

526 Ex. EN-10, Sched. 2 at 55 (Rennicke Direct); Ex. EERA-29 at 10-145 (FEIS) (noting the rail 
alternative would travel through more High Consequence populated areas than the Project). 

527 Ex. EERA-29 at 10-144 (Table 10.7-2) (FEIS). 

528 See, e.g., Ex. EERA-29 at 10-145 (FEIS) (showing that tens of thousands more acres of 
Reservation land are proximate to existing Line 3 and the rail shipment supplements, and therefore 
potentially affected in the event of a release compared to the Applicant’s Preferred Route, which does not 
cross reservation lands). 
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3. The Project’s Effects on Inducing Future Development.  

The Project creates a number of positive impacts, including supporting the vitality of the 

local, state, and regional economies and supporting the needs of the Minnesota refineries.  These 

benefits include creating thousands of jobs, significantly contributing to family incomes, and 

providing over $2 billion in economic benefit to the state.529  In addition, Enbridge’s operations 

in Minnesota contribute more than $30 million per year in local property taxes, which supports 

local communities, including supporting those communities’ schools and their ability to provide 

other needed government services.530  

Regarding the additional induced developments discussed in the CN Rules, the Project 

will require new electrical transmission lines to serve the new pump stations east of Clearbrook. 

Enbridge is working with the electrical transmission provider to determine the facilities required 

to meet the needs of the Project.531  The Project will also require water for hydrostatic testing to 

verify its integrity prior to placing it in service.  Hydrostatic testing will be conducted in 

accordance with PHMSA regulations.532 Short-term impacts on local transportation systems may 

result from construction across roads and railroads, movement of construction equipment and 

materials to work areas and daily commuting of the construction workforce to work sites.  Truck 

traffic and other construction-related travel associated with the Project may temporarily increase 

the workload of local authorities to assist with traffic control.  To maintain safe conditions, 

Enbridge will direct its construction contractors to adhere to local weight restrictions and 

limitations for construction vehicles and to remove soil that is left on the road surface by the 

                                                
529 See Ex. EN-11 at 2 (Lichty Direct); Ex. EN-30 at 7 (Eberth Rebuttal). 

530 Ex. EN-30 at 7 (Eberth Rebuttal). 

531 Ex. EN-1 at 9-23 (CN Application). 

532 Ex. EN-1 at 9-23 (CN Application). 
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construction equipment.  In addition, when construction equipment must move across paved 

roads, mats or other appropriate measures will be used to minimize damage to the road surface, 

as necessary.533 

Overall, the Project’s effects on induced development provide a benefit to the state and 

region and weigh in favor of granting a CN.  

4. Socially Beneficial Uses of the Output of the Facility. 

The Project will benefit Minnesota and the other Midwest refineries by reducing or 

eliminating apportionment on the Enbridge Mainline System.  This means that these refineries 

will get more of the crude oil that they are seeking via pipeline, better enabling them to meet 

state and regional needs for refined product.534  The alleviation in apportionment provided by the 

Project will have the following benefits: (1) increasing the adequacy of crude oil supply by 

pipeline for Minnesota and Midwestern refineries; (2) improving the reliability of crude oil 

supply for Minnesota and other Midwestern refineries; (3) helping ensure that the Minnesota 

refineries, which rely on Enbridge for all of their pipeline crude oil supply, remain competitive; 

and (4) for the Midwestern refineries with more limited alternative transportation options, 

potentially enabling them to avoid crude oil run cuts that will reduce the local supply of refined 

product and, therefore, reduce the adequacy of the local supply of refined products.535 

The record is replete with evidence of the beneficial uses of crude oil and the refined 

products its supply makes possible.  For example, the Bemidji Regional Airport Authority,536 

                                                
533 Ex. EN-1 at 9-23 and 9-24 (CN Application 

534 Ex. EN-69 at 1 (Earnest Summary). 

535 Ex. EN-37, Sched. 1 at 17 (Earnest Rebuttal). 

536 Comment by Bemidji Regional Airport Authority (Nov. 17, 2017) (Batch 14) (eDocket No. 
201711-137475-01). 
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Clearwater County Land and Forestry Department,537 Consumer Energy Alliance,538 Duluth 

Seaway Port Authority,539 Minnesota Chamber of Commerce,540 Cohasset City Council,541 

Cloquet Economic Development Authority,542 and Jobs for Minnesotans543 submitted comments 

regarding the Project’s ability to serve a demand for fuel.  Similarly, Delta Air Lines, Inc. noted 

the important role the Enbridge Mainline System (and the Project) plays in providing its airline 

with fuel.544 In addition, crude oil can be refined into a wide array of other products, ranging 

from asphalt to medical supplies, prosthetics and implants, PVC pipe, laminated windshields, 

nylon airbags, polyester seatbelts, car seats, bicycle frames, and many more products.545  The 

many socially beneficial uses of the crude oil transported by the Project weigh in favor of 

granting a certificate of need for the Project. 

Overall, with respect to Minn. R. 7853.0130(C), the record establishes that the Project 

will meet state and regional energy needs in a manner compatible with the natural and 

socioeconomic environments. The record specifically establishes that the Project provides 

                                                
537 Comment by Clearwater County Land and Forestry Department (Nov. 7, 2017) (Batch 10) 

(eDocket. No. 201711-137191-01). 

538 Comment by Consumer Energy Alliance (Nov. 28, 2017) (Batch 25) (eDocket No. 201711-
137704-02). 

539 Comment by Duluth Seaway Port Authority (Nov. 17, 2017) (Batch 14) (eDocket No. 201711-
137475-01). 

540 Comment by Minnesota Chamber of Commerce (Nov. 27, 2017) (Batch 18A) (eDocket. No. 
201711-137680-01). 

541 Comment by Cohasset City Council (Oct. 24, 2017) (Batch 7) (eDocket No. 201710-136772-
02). 

542 Comment by Cloquet Economic Development Authority (Nov. 7, 2017) (Batch 10) (eDocket. 
No. 201711-137191-01). 

543 Comment by Jobs for Minnesotans (Nov. 28, 2017) (Batch 25) (eDocket No. 201711-137704-
02). 

544 Comment by Delta Air Lines, Inc. (Oct. 24, 2017) (Batch 7) (eDocket No. 201710-136772-
02). 

545 Ex. EN-1 at 4-1 (CN Application). 
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greater socioeconomic benefits and is expected to impose fewer impacts on the natural 

environment than the crude oil transportation alternatives that are likely to be used if the CN is 

not granted.  Thus, Enbridge has met Minn. R. 7853.0130(C) for the granting of a CN. 

D. THE PROJECT WILL COMPLY WITH RELEVANT POLICIES, RULES, 

AND REGULATIONS OF OTHER STATE AND FEDERAL AGENCIES 

AND LOCAL GOVERNMENTS.  

The final criterion used by the Commission in determining need states that a CN will be 

granted if: 

the record does not demonstrate that the design, construction, or 
operation of the proposed facility, or a suitable modification of the 
facility, will fail to comply with relevant policies, rules, and 
regulations of other state and federal agencies and local 
governments.546 

The record is contains extensive evidence demonstrating that the Project design, 

construction, and operation will comply with all applicable policies, rules, and regulations.547 As 

an initial matter, Enbridge’s decision to replace the existing Line 3 is consistent with federal 

policy and its obligations under the Consent Decree.548  Other jurisdictions have already 

approved the Project, recognizing the benefits of replacement when compared to the continued 

operation of the existing Line 3.549 

With respect to design, the Project has been designed following applicable regulations 

and industry standards.  Specifically, the Project will be built with pipe that is almost two times 

the wall thickness of the existing Line 3 and with steel with a yield strength approximately 35 

                                                
546 Minn. R. 7849.0130 (D); this criterion mirrors factor (7) as set forth in Minn. Stat. 216B.243, 

subd. 3. 

547 Ex. EN-22 at 30 (Simonson Direct). 

548 Ex. EN-13 at 20-22 (Gerard Direct); Ex. EN-30 at 16-17 (Eberth Rebuttal). 

549 Ex. EN-24 at 8-9 (Eberth Direct).   
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percent greater than the existing Line 3.550  Enbridge has also engaged in extensive analysis 

regarding placement of mainline valves (which are designed to isolate sections of the pipeline for 

operational and maintenance purposes or in the event of a release), which is consistent with 

applicable regulations and considers a variety of criteria, including but not limited to elevation 

profile and location of HCAs.551   

Similarly, Enbridge has complied with all applicable regulations regarding the Project’s 

routing.  For example, Enbridge has engaged in extensive environmental and archaeological 

surveys to identify resources within the Preferred Route and then develop avoidance and/or 

mitigation strategies for those resources, as appropriate.552  This has been a years-long process 

that has involved extensive coordination with applicable agencies.  In addition, Enbridge’s plan 

to deactivate the existing Line 3 in place once the Project is operational is consistent with 

industry standard and all applicable federal regulations.553 

With respect to construction, Enbridge will comply with all applicable permit 

requirements, its own mitigation plans, and any other environmental regulations.  No party has 

presented any evidence that Enbridge’s mitigation plans do not comply with applicable law, and 

there is extensive evidence that they do.554  In addition, Enbridge has a robust quality 

management system in place to prevent pipeline integrity issues from developing during 

                                                
550 Ex. EN-74 at 1 (Simonson Summary); Ex. EN-22 at 7 (Simonson Direct); Ex. EN-45 at 20 

(Simson Rebuttal). 

551 Ex. EN-22 at 9-10 (Simonson Direct). 

552 Ex. EN-8 at 9-10 (Bergman Direct). 

553 Ex. EN-74 at 2 (Simonson Summary). 

554 Ex. EN-8 at 16 (Bergman Direct) (describing the UDP’s compliance with Minnesota law). 
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construction.555  Enbridge welcomes inspections from regulatory agencies overseeing pipeline 

construction, including PHMSA, Minnesota Department of Public Safety, and MnOPS.556 

With respect to operation, the Project will have a cathodic protection system in place 

prior to being in service.557  In addition, Enbridge applies its IMP system-wide, exceeding 

applicable regulations.558  The record further establishes that, in the unlikely event of an 

accidental release, Enbridge is prepared to respond quickly and effectively; Enbridge’s 

emergency response plans have been developed in conjunction with applicable agencies and 

have been reviewed by PHMSA.559  Similarly, Enbridge’s training on and testing of its response 

plans far exceed the requirements, and provide a high level of confidence that the written plan 

will be effectively implemented.560 

Finally, Enbridge will obtain all required permits and/or approvals for the Project and 

will comply with the conditions of each permit.  Enbridge recognizes that various parties have 

asserted that tribal approvals may be required for the Preferred Route and/or that energy 

infrastructure projects are prohibited in northern Minnesota as a result of usufructuary rights.  

However, these arguments are not consistent with existing and well-established federal law.  

Enbridge does not anticipate that any tribal approvals will be required for the Project as 

proposed, given that the Preferred Route does not cross “Indian country,” as that phrase is 

defined under federal law, and it is well established federal law that, outside of these areas, tribes 

                                                
555 Ex. EN-45 at 8 (Simonson Rebuttal). 

556 Ex. EN-45 at 9 (Simonson Rebuttal). 

557 Ex. EN-45 at 6 (Simonson Rebuttal). 

558 Ex. EN-79 at 2 (Gerard Summary). 

559 Ex. EN-7 at 3-4 (Haskins Direct). 

560 Ex. EN-36 at 2 (Gerard Rebuttal). 
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lack regulatory jurisdiction over non-members.561  Nonetheless, Enbridge remains committed to 

coordinating with all stakeholders to continue to minimize Project impacts.562 

E. THE RECORD FAILS TO SUPPORT COMMISSION MODIFICATION 

OR CONDITIONAL APPROVAL OF THE PROJECT. 

In approving a CN for a large energy facility such as a crude oil pipeline, the CN Statute 

and Rules provide the Commission authority to modify a project, provided the record supports 

such a modification.563  However, neither the CN Statute or CN Rules discuss the ability of the 

Commission to “condition” the approval of a facility on the applicant taking some subsequent 

action (apart from implementing a required modification), and Minnesota courts have not 

addressed the Commission’s authority to do so, leaving the extent of the Commission’s authority 

to order such a condition an open question.  However, the Commission certainly cannot 

“condition” its approval of a facility on a project proposer taking some action unrelated to the 

project or unsupported by the record.  In the current proceeding, none of the suggested 

“conditions” meet this most basic test. 

                                                
561 “Indian country” does not include ceded territories.  See 18 U.S.C. § 1151 (defining “Indian 

country” as reservation land, dependent Indian communities, and allotments “the Indian titles to which 
have not been extinguished”); see also Yankton Sioux Tribe v. Gaffey, 188 F.3d 1010, 1017 (8th Cir. 
1999) (“[B]ut if there is no reservation, the State has primary jurisdiction over all land except allotments 
which continue to be held in trust.”); Plains Commerce Bank v. Long Family Land & Cattle Co., 554 U.S. 
316, 330 (2008) (“[E]fforts by a tribe to regulate nonmembers . . . are presumptively invalid”) (citing 
Montana v. U.S., 450 U.S. 544 (1981).    

562 For example, to the extent that resources protected by federal law are identified in the 
Traditional Cultural Resources Investigation, which has now been suspended for the winter, Enbridge 
would of course comply with any U.S. Army Corps of Engineers (“USACE”) requirements regarding 
those resources, as USACE is the federal agency responsible for complying with Section 106 for the 
Project.  See Ex. EN-8 at 15 (Bergman Direct). 

563 Minn. Stat. §216B.243, subd. 5; Minn. R. 7853.0800. 
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1. The Record Supports Construction of the Project as Proposed with a 

36-Inch Outer Diameter Pipe. 

 DOC-DER witness Ms. O’Connell recommends, that, should the Commission approve a 

CN for the Project, that it “require Enbridge to install no more than a 34-inch pipeline to replace 

the existing 34-inch pipeline.”564  Ms. O’Connell testified that her intent was to ensure that, if 

Enbridge was calling the pipe a “replacement”, then it needed to be like-for-like.  She stated, “if 

Enbridge is calling this a replacement, then we can't be building a larger pipe, it needs to be a 

replacement.”565  However, upon further questioning, Ms. O’Connell stated she was not 

suggesting that the pipe had to be built with the same pipe wall thickness, grade of steel, coating 

or welding process as the original Line 3.566  She was further unable to describe the relationship 

between pipe diameter, steel strength, and pumping horsepower as they relate to the capacity of a 

pipeline, and DOC-DER did not conduct any engineering analysis in support of this 

recommendation.567   

 As Mr. John Glanzer, Director of Infrastructure Planning for Enbridge, testified, 

changing the outer diameter of the Project from 36-inches to 34-inches would not impact the 

capacity of the Project. Either a 34-inch or 36-inch replacement is capable of being engineered 

with an annual capacity of 760 kbpd, (design capacity of 844 kbpd), which is consistent with the 

previous operation of Line 3. In addition, the Wisconsin portion of Line 3 will be replaced with a 

                                                
564 Ex. DER-6 at 76 (O’Connell Surrebuttal).   

565 Evid. Hrg. Tr. Vol. 12A (Nov. 20, 2017) at 96-97 (O’Connell).  

566 Evid. Hrg. Tr. Vol. 12A (Nov. 20, 2017) at 97 (O’Connell). 

567 Evid. Hrg. Tr. Vol. 12A (Nov. 20, 2017) at 98-99 (O’Connell). 
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36-inch outer diameter pipe, and the Canadian portion of the replacement will also utilize 36-

inch pipe, except for a short, approximately 14-mile segment, at the border crossing.568 

 Aside from Ms. O’Connell’s personal opinion that the replacement should be “like-for-

like” as to pipe diameter alone, there is no support for this condition.  The Commission’s Final 

Scoping Decision Document concluded that “alternative diameters of pipeline will not be 

assessed as part of the EIS, as the diameter will not substantially influence environmental 

impacts of Project construction, operation or maintenance.”569  From a likelihood of a release 

standpoint, the reduction of pipe diameter from 36-inches to 34-inches will not have a significant 

effect on reduction of incident rates.570  Therefore, there is no justification from an 

environmental impact or risk standpoint to require the pipeline to be built with a 34-inch outer 

diameter pipeline. 

 Capacity is based on many factors including diameter of the pipe, maximum operating 

pressure (determined by pipe wall thickness and grade of pipe), commodity being transported, 

number of pump stations along with distance between them, number of pumps at each station, 

and the horsepower of each pump.  By increasing the diameter to 36 inches, Enbridge will be 

able to reduce the horsepower requirements of the line (e.g., reduced number of pump stations 

and/or lower pressures) and therefore, significantly decrease the energy used by the Project and 

the resulting GHG emissions.  Replacing Line 3 with 36-inch diameter pipe will provide power 

savings at all flow rates as compared to replacing Line 3 with a 34-inch pipeline. A 36-inch 

pipeline is more efficient than a 34-inch pipeline at the same flow rate because the greater 

                                                
568 Ex. EN-38 at 17 (Glanzer Rebuttal). 

569 Ex. EERA-15 at 15 (FSDD).  

570 Ex. EN-51 at 15 (Mittelstadt Rebuttal). 
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internal area of the 36-inch pipeline means that the fluid moves slower than in the 34-inch 

pipeline. For the same type of fluid, a fluid moving more slowly will experience less friction and 

so will require less pressure to pump and therefore less power.571  At 760 kbpd, the Project will 

save 108 GWh of energy and 74,000 metric tons of CO2 within Minnesota as compared to the 

power required to move the same volume on a 34-inch pipeline.572     

   In addition, requiring the pipeline to be built at 34-inches would result in less efficient 

construction and maintenance of the pipeline.  A 36-inch pipeline and associated fittings are a 

standard industry size, whereas 34-inch pipe and fittings are generally non-standard. Pipeline 

construction equipment is more readily available for standard sizes. For example, line-up clamps 

and automatic welding bands are more common in 36-inch. The decision to replace with a 36-

inch diameter pipeline makes pipe, pipefitting, valves, and maintenance equipment more readily 

available.573   

 In summary, replacing the existing Line 3 with a 36-inch pipeline reduces energy use and 

GHG emissions as compared to a 34-inch pipe, and it creates greater efficiencies from a 

construction and maintenance standpoint by utilizing standard equipment and parts.  There is no 

capacity, environmental impact or risk justification for a condition requiring the replacement to 

be built with a 34-inch pipeline.  Therefore, the ALJ and Commission should reject DOC-DER’s 

recommended condition.   

                                                
571 Ex. EN-22 at 20 (Simonson Direct). 

572 Ex. EN-19 at 16 (Glanzer Direct) and Ex. EN-38 at 18 (Glanzer Rebuttal). 

573 Ex. EN-22 at 4 (Simonson Direct). 
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2. The Evidence Demonstrates that the Applicant and Enbridge Energy 

Partners have the Financial Resources to Respond in the Event on 

Accidental Release from the Project without a Parental Guaranty 

from Enbridge, Inc. 

 DOC-DER witness David Dybdahl recommended that the Commission condition 

approval of a CN for the Project on “Enbridge Incorporated agree[ing] to indemnify and hold 

harmless [t]he State of Minnesota for pollution losses arising from the Line 3 pipeline.”574  In 

support of his recommendation, Mr. Dybdahl states that “it would be better for [t]he State of 

Minnesota to have an indemnity for Line 3 coming from Enbridge Incorporated” based on the 

cash and cash equivalents held by Enbridge, Inc.575  While Mr. Dybdahl may believe that “it 

would be better” to have an indemnification from Enbridge, Inc., rather than EEP, the record 

demonstrates that the financial resources of the Applicant and its U.S.-based parent Enbridge 

Energy Partners, L.P. are more than adequate to respond in the unlikely event of an accidental 

release on the Project.576  Therefore, there is no record support to require indemnification from 

Enbridge, Inc.  

 The financial resources of the Applicant and Enbridge Energy Partners (“EEP”) are deep, 

readily available, and reliable. The Applicant generates approximately US $600 million in free 

                                                
574 Ex. DER-5 at 4 (Dybdahl Direct).   

575 Ex. DER-5 at 30 (Dybdahl Direct). 

576 Ex. DER-5 at 4 (Dybdahl Direct). 
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cash flow, after expenses, annually.577  These significant revenues and cash flow would be drawn 

upon first to meet financial obligations arising from an accidental release from the Project.578   

 To the extent additional resources are necessary to respond to a release, EEP, the 

Applicant’s publicly-traded parent company, has agreed to provide a parental guaranty.579  The 

Applicant has offered to enter into a parental guaranty in a form similar to that approved by the 

Commission in the Sandpiper CN proceeding.580  

 The combined financial resources of the Applicant and EEP have been demonstrated to 

be adequate in responding to even the largest of inland oil releases.  In response to the July 2010 

rupture of Enbridge’s Line 6B pipeline and subsequent oil release into wetlands and the 

Kalamazoo River in Marshall, Michigan, Enbridge has paid over $1.2 billion in response, clean-

up, and restoration costs as well as fines from state and federal agencies.581 During the Line 6B 

incident, the Applicant funded the cash requirements of the incident through its operating cash 

flows supplemented by EEP’s committed credit facilities.582 

 As to the risk of declining revenues, Enbridge mitigates this risk by monitoring 

developments in its supply and demand basins, reviewing third-party long-range forecasts of 

supply and demand fundamentals and by maintaining strong relationships with key customers of 

                                                
577 Evid. Hrg. Tr. Vol. 6B (Nov. 9, 2017) at 59 (Johnston); see also Evid. Hrg. Tr. Vol. 6A (Nov. 

9, 2017) at 54 (Johnston) (“Enbridge Energy Partners generates free cash flow of $700 million a year”); 
Evid. Hrg. Tr. Vol. 6B (Nov. 9, 2017) at 15 (Johnston) (“The assets generate cash flows of 700 million 
per year”); Evid. Hrg. Tr. Vol. 6B (Nov. 9, 2017) at 37 (Johnston) (“85 percent of [Enbridge Energy 
Partners’] business, cash flows, operating activities, are generated from the assets owned by the 
Applicant”). 

578 Ex. EN-42 at 4 (Johnston Rebuttal). 

579 Ex. EN-42 at 5 (Johnston Rebuttal). 

580 Evid. Hrg. Tr. Vol. 10B (Nov. 16, 2017) at 118-119 (Eberth); Ex. EN-98 (Parental Guaranty).  

581 Ex. EERA-29 at 10-139 (FEIS) (citing U.S. Securities and Exchange Commission 2014). 

582 Ex. EN-42 at 5 (Johnston Rebuttal). 
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its assets. While changes in supply and demand basins do occur, these changes tend to occur over 

longer periods of time, giving pipeline operators and their customers ample time to adjust tolls 

and volume expectations. Current long-range outlooks show strong supply and demand 

fundamentals through the forecast period, indicating that the risk of declining revenues is low for 

the foreseeable future.583 

 The record conclusively demonstrates that the Applicant, along with EEP, have the 

financial resources to respond to an accidental release from the Project; and, therefore, a 

condition to require a parental guaranty from Enbridge, Inc. is unsupported.   

3. The Record Does Not Support Creating a Decommissioning Trust 

Fund Requirement Unique to this Project.   

 DOC-DER witness Ms. O’Connell recommends that the Commission condition any 

approval of a CN on a requirement that Enbridge establish a decommissioning trust fund to set 

aside funds to pay for the costs of decommissioning the Project when it reaches the end of its 

economic usefulness.584  Ms. O’Connell acknowledges that Enbridge is currently financially 

viable, and it and its predecessor entities have operated for decades.585  She also acknowledges 

that the federal, not state, law sets the requirements for pipeline companies to decommission and 

monitor pipelines when they are removed from service.586  Finally, she acknowledges that the 

Commission does not regulate Enbridge’s rates, nor can it make a determination regarding 

legitimate costs of service for an interstate pipeline company.587 

                                                
583 Ex. EN-42 at 6 (Johnston Rebuttal). 

584 Ex. DER-1 at 116 (O’Connell Direct).   

585 Ex. DER-1 at 117 (O’Connell Direct). 

586 Ex. DER-1 at 117 (O’Connell Direct). 

587 Ex. DER-1 at 116 (O’Connell Direct). 
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 While Enbridge appreciates DOC-DER’s concern over the future disposition of the 

Project, there is no basis in this record or support in law for a condition singling out Enbridge 

and this Project for the establishment of a decommissioning trust fund.  There is extensive 

evidence in this record that Enbridge is fully capable of funding decommissioning activities out 

of its operational budget and that it is committed to safely decommissioning its assets.  One need 

look no further than Enbridge’s Permanent Deactivation Plan in this record for such evidence.588  

 Further, Enbridge testified that it would comply with any broader future policy requiring 

the establishment of decommissioning funds for all crude oil pipelines in the U.S., similar to the 

effort undertaken by the NEB prior to the establishment of the abandonment cost estimates and 

corresponding trust funds for all NEB-regulated liquids pipeline operators in Canada.589  

However, requiring an approximately $74 million590 trust fund for the Minnesota portion of the 

Project would put Enbridge at a competitive disadvantage, not only with other pipeline 

companies operating in the U.S. but also with other pipeline companies operating in Minnesota.  

Where the Commission has established requirements for decommissioning activities related to 

other energy infrastructure, it has done so through rulemaking or other broad and generally 

applicable policymaking efforts.591  It would be arbitrary and capricious to single out Enbridge, 

particularly on the basis of this record, for such a requirement.  To the extent the Commission 

has authority to regulate the decommissioning activities of an interstate pipeline and it believes 

                                                
588 See Ex. EN-22, Sched. 6 (Simonson Direct); Ex. EERA-29 at Appendix B (FEIS).  

589 Evid. Hrg. Tr. Vol. 6B (Nov. 9, 2017) at 13-14 (Johnston).  

590 Ex. DER-1 at 119 (O’Connell Direct).  

591 See, e.g., Minn. R. 7854.0500, subp 13; In the Matter of a Commission Inquiry into 

Decommissioning Policies Related to Depreciation, MPUC Docket No. E,G-999/CI-13-626; and Wind 
and Solar Decommissioning Workgroup, MPUC Docket No. E,999/M-17-123. 
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decommission trust funds are warranted in this State, it must follow the proper legislative or 

rulemaking processes to establish such requirements.  

4. The DOC-DER’s Recommended Insurance Conditions are Arbitrary, 

Capricious, Exceed Commission Authority, and are Unwarranted 

Based on the Record Evidence.   

 Enbridge currently maintains US$940 million in general liability (“GL”) insurance 

coverage.592 This program covers Enbridge for its legal liability for claims arising out of its 

operations and includes pollution liability coverage, again for recovery of monies spent in 

responding to an accidental release, including costs related to clean-up, restoration and damage 

to natural resources.593  

 This general liability insurance program is maintained as a financial tool to lessen the 

impacts to Enbridge’s balance sheet in the unlikely event of a release by providing Enbridge with 

an opportunity to potentially recover some of the monies needed to be spent in responding to a 

release.594  Insurance is not an operational risk management tool. In other words, insurance does 

not influence what Enbridge does on a day-to-day basis or Enbridge’s commitment to continue to 

target 100 percent safe operations by preventing incidents from occurring. Insurance also does 

not influence Enbridge’s emergency response efforts or the resources used in the unlikely event 

that there is a release.595 Rather, the function of insurance is an after the fact recovery of monies 

Enbridge spends responding to a release and the recovery of some or all of those monies is not 

guaranteed.596 

                                                
592 Ex. EN-93 at 2 (Lim Summary). 

593 Ex. EN-93 at 2 (Lim Summary). 

594 Ex. EN- 43 at 2 (Lim Rebuttal). 

595 Ex. EN-93 at 1 (Lim Summary). 

596 Ex. EN-93 at 1 (Lim Summary). 
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 Nonetheless, in his direct testimony, and without reviewing Enbridge’s current insurance 

policies,597 DOC-DER witness Mr. Dybdahl made the following insurance-related 

recommendations:  

• That Enbridge procures and maintains liability insurance, including 
Environmental Impairment Liability (“EIL”) insurance covering the Line 3 
pipeline; 

• The State of Minnesota should be named as an Additional Insured under both the 
GL insurance, and the recommended EIL insurance policies; 

• Enbridge should maintain at least $100,000,000 of GL insurance dedicated to 
Line 3. This GL coverage should include “time element” pollution or “sudden and 
accidental” exceptions to the pollution exclusion. The policy should include an 
automatic reinstatement of limits option or a $200,000,000 policy aggregate. The 
required amounts of insurance should increase by $10,000,000 every five years 
during the operation of Line 3; and 

• In light of the recent $85,000,000 adverse arbitration decision on the coverage for 
pipeline spills under the GL insurance purchased by Enbridge for the Line 6B 
spill, Enbridge should purchase $100,000,000 of EIL insurance to specifically 
insure the proposed Line 3 under a dedicated limit of liability. This policy should 
include one automatic reinstatement of limits or a policy aggregate of 
$200,000,000. This amount of insurance should increase $10,000,000 every five 
years over the operation life of Line 3.  

• The insurance specifications for the recommended GL insurance and EIL 
insurance appear in Appendix A to Mr. Dybdahl’s direct testimony.598 

 Enbridge agreed that once the Project is permitted, it would add the State of Minnesota as 

an additional insured under its GL insurance program.599  Beyond that, there is no legal or factual 

support for any of the insurance-related recommendations made by Mr. Dybdahl.  

 Mr. Dybdahl is an insurance broker that specializes in the sale of an insurance product 

called EIL insurance.600  He also formed and runs an organization designed to increase the use of 

                                                
597 Evid. Hrg. Tr. Vol. 8B (Nov. 14, 2017) at 73 (Dybdahl).  

598 Ex. DER-5 at 4 (Dybdahl Direct).  

599 Ex. EN-43 at 13 (Lim Rebuttal). 
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EIL policies.601  Mr. Dybdahl acknowledged that the EIL insurance market currently resembles a 

“reverse game of musical chairs”, meaning that there are more companies selling EIL policies 

than customers to buy those policies.602  The EIL marketplace has suffered from the sudden and 

recent exit of AIG, the first and at one point largest provider of EIL coverage.603  The EIL market 

is also suffering from increasing claims costs and dropping premiums.604  Mr. Dybdahl 

acknowledged that the EIL insurance recommendations he made would require Enbridge to 

purchase at least half of the EIL insurance currently available worldwide in the marketplace; a 

requirement even he acknowledged is onerous and perhaps unachievable.605  Mr. Dybdahl has a 

clear personal bias in this case, as he, his company ARMR.net, and the membership of his SEIP 

organization would stand to benefit financially from a stable, large purchaser such as Enbridge 

being forced to enter that market annually.  

 Beyond his personal bias, Mr. Dybdahl’s recommendations would result in, at best 

marginal, and in all likelihood, less overall coverage for Enbridge’s assets, both the Project and 

its existing assets in Minnesota and other states for the following four reasons.  

 First, as a threshold matter, EIL insurance functions similar to general liability insurance 

in that it is an indemnification policy.606  This means that the insurer pays claims only after the 

insured has paid for the covered damages.607  This differs from, for example, automobile 

                                                                                                                                                       
600 Evid. Hrg. Tr. Vol. 8B (Nov. 14, 2017) at 63 (Dybdahl).  

601 Evid. Hrg. Tr. Vol. 8B (Nov. 14, 2017) at 64-65 (Dybdahl).  

602 Evid. Hrg. Tr. Vol. 8B (Nov. 14, 2017) at 65-66 (Dybdahl).  

603 Evid. Hrg. Tr. Vol. 8B (Nov. 14, 2017) at 67 (Dybdahl).  

604 Evid. Hrg. Tr. Vol. 8B (Nov. 14, 2017) at 66, 68 (Dybdahl). 

605 Evid. Hrg. Tr. Vol. 8B (Nov. 14, 2017) at 166-167 (Dybdahl). 

606 Ex. EN-43, at 8 (Lim Rebuttal). 

607 Ex. EN-43, at 2 (Lim Rebuttal). 
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insurance, where the insurance company may pay a claim directly.  In other words, if Enbridge 

were to acquire EIL coverage, Enbridge’s financial resources would still be required to fund 

response and cleanup activities first, before a claim could be submitted to insurance.608  This is 

the same way Enbridge’s general liability policy works.  

 Second, EIL insurance policies are still subject to litigation, and there is no assurance that 

all costs related to an accidental release of crude oil will be covered by the EIL insurer.609  There 

are no standard definitions for terms such as “cleanup costs” or “restoration costs” in the EIL 

industry.610  Accordingly, each policy must be separately negotiated and could be litigated.611  

While large pipeline and other energy companies are infrequent purchasers of EIL insurance,612 

there is broad experience within the GL insurance marketplace covering these types of assets.  

Specifically, Enbridge has maintained GL insurance for its assets for decades.613  It employs the 

services of Marsh, a global leader and one of the largest insurance brokers in the U.S., to provide 

specialized expert advisory services in this area.614  Enbridge, along with Marsh, negotiate the 

terms of Enbridge’s GL policy annually and know what language and coverage is necessary for 

Enbridge’s assets.615  In 2015, when describing Enbridge’s GL insurance program, Mr. Dybdahl, 

                                                
608 Ex. EN-43, at 8 (Lim Rebuttal). 

609 Ex. EN-43, at 10 (Lim Rebuttal). 

610 Evid. Hrg. Tr. Vol. 8B (Nov. 14, 2017) at 78 (Dybdahl).  

611 Ex. EN-43, at 11 (Lim Rebuttal). 

612 Evid. Hrg. Tr. Vol. 8B (Nov. 14, 2017) at 70 (Dybdahl).  

613 Evid. Hrg. Tr. Vol. 6B (Nov. 9, 2017) at 183-184 (Lim).  

614 Ex. EN-43, at 4 (Lim Rebuttal). 

615 Ex. EN-43, at 12 (Lim Rebuttal). 
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admitted to Dane County, Wisconsin officials that  “…the policy that they had in place actually 

works.”616 

 Third, the EIL marketplace is insufficient to support the size of the policy limits Mr. 

Dybdahl recommends.  Mr. Dybdahl recommended that Enbridge acquire $100 million in EIL 

coverage, increasing by $10 million every five years the Project is operational.617  He 

recommends that this policy be dedicated to the Project in Minnesota.618  In 2015, Mr. Dybdahl 

estimated that the entire available EIL market available to pipelines companies was likely $100 

million, and he noted that there is no assurance such coverage would be available year-to-year.619  

While he suggests in his direct testimony that there is presently approximately $200 million in 

available coverage,620 Enbridge’s insurance expert, Ms. Selina Lim, testified that Marsh was able 

to verify only between $50 and $100 million in available coverage.621  In contrast, Enbridge has 

been able to purchase increasing amounts of GL insurance.  Enbridge’s strong commitment to its 

operational risk management has allowed it to purchase a $940 million GL insurance program, 

with over 40 companies participating in 2017.622  

 Fourth, Mr. Dybdahl’s recommendations will likely decrease the insurance coverage 

available for other Enbridge assets, including those in Minnesota.  While Mr. Dybdahl’s 

recommendations on this issue shifted throughout the proceeding,623 it appears he recommends 

                                                
616 Evid. Hrg. Tr. Vol. 8B (Nov. 14, 2017) at 89 (Dybdahl). 

617 Ex. DER-5, at 4 (Dybdahl Direct).  

618 Ex. DER-5, at 4 (Dybdahl Direct). 

619 Evid. Hrg. Tr. Vol. 8B (Nov. 14, 2017) at 89 (Dybdahl). 

620 Ex. DER-5, at 6 (Dybdahl Direct).  

621 Evid. Hrg. Tr. Vol. 6B (Nov. 9, 2017) at 186 (Lim). 

622 Ex. EN-93 at 2 (Lim Summary) and Evid. Hrg. Tr. Vol. 6B (Nov. 9, 2017) at 147 (Lim). 

623 Evid. Hrg. Tr. Vol. 8B (Nov. 14, 2017) at 167-168 (Dybdahl).  
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that Enbridge acquire at least $100 million of GL insurance on a non-dedicated basis, an amount 

Enbridge’s current policy already far exceeds, as well as an additional $100 million in EIL 

coverage on a dedicated basis, and that the GL policy have one automatic reinstatement of limits 

provision dedicated to the Project.624  As Ms. Lim testified, if Enbridge is required to dedicate 

coverage to any one asset, it will in all likelihood reduce the amount of insurance available in 

Enbridge’s aggregate GL insurance program.625  Insurers will limit the exposure they have to 

coverage for any one company, meaning that if they provide dedicated coverage to the Project, 

they will not also participate in the larger tower, lowering the available insurance in that 

marketplace.  As Mr. Dybdahl and Ms. Lim agree, four of the five insurers Mr. Dybdahl believes 

would provide EIL coverage to an asset like the Project are already participating in Enbridge’s 

GL insurance program.626  Removing them from the larger GL program makes less insurance 

available to other Enbridge assets in Minnesota, including Lines 1, 2, 4, 13, and 67 and the 

Clearbrook Terminal.627  Mr. Dybdahl, while on the one hand disagreeing on this issue, also 

acknowledged this anti-stacking issue628 and amended his recommendation to suggest that 

reinstatement of limits was acceptable in lieu of dedicated GL coverage629 and that the condition 

could include some sort of implied or express acknowledgement that any required insurance 

                                                
624 Evid. Hrg. Tr. Vol. 8B (Nov. 14, 2017) at 168 (Dybdahl).  

625 Ex. EN-93 at 2 (Lim Summary). 

626 Evid. Hrg. Tr. Vol. 8B (Nov. 14, 2017) at 164 (Dybdahl).  

627 Ex. EN-43 at 9 (Lim Rebuttal); Evid. Hrg. Tr. Vol. 6B (Nov. 9, 2017) at 186 (Lim); Evid. Hrg. 
Tr. Vol. 8B (Nov. 14, 2017) at 155 (Dybdahl). 

628 Ex. EN-93 at 2 (Lim Summary). 

628 Evid. Hrg. Tr. Vol. 8B (Nov. 14, 2017), at 83 (Dybdahl). 

629 Evid. Hrg. Tr. Vol. 8B (Nov.14, 2017), at 104 (Dybdahl). 
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must be commercially available in the marketplace.630  This does not fix the issue, however, as 

any requirement to purchase a particular insurance product on a dedicated basis for the Project 

will impact the aggregate GL insurance available in the marketplace.   

  Mr. Dybdahl’s testimony lacked merit and credibility, as he had not reviewed the specific 

language of Enbridge’s insurance policies, and, therefore, could not provide an independent 

assessment of any perceived deficiencies in those policies.  Moreover, Enbridge has a proven 

track record of responding with its own financial resources to events on its System.  Enbridge 

employs experienced professionals that specialize in the complex insurance programs acquired 

by Enbridge, and the marketplace has continued to respond to provide the coverage Enbridge 

seeks to protect its balance sheet.  There is simply no justification for the Commission to extend 

itself into operational conditions that could jeopardize the coverage Enbridge acquires for all of 

its assets, both in and outside Minnesota, or otherwise create barriers within that marketplace.   

5. Requiring the Removal of Existing Line 3 is a Bad Decision for the 

Environment and Impermissibly Disregards Enbridge’s Property 

Rights. 

Some of the parties and some members of the public have taken the position that existing 

Line 3 should be removed in its entirety.  DOC-DER advocates for a more limited approach, 

whereby Enbridge would be required to remove exposed pipe.  Enbridge has agreed to remove 

exposed pipe.631   

Still, the question of complete removal persists.  There is no good reason to require 

existing Line 3 to be removed, rather than deactivated in place and removed where it is exposed.  

Quite the opposite.  First, removing existing Line 3 is an unsound environmental decision on 

                                                
630 Evid. Hrg. Tr. Vol. 8B (Nov. 14, 2017) at 170 (Dybdahl). 

631 Evid. Hrg. Tr. Vol. 8A (Nov. 14, 2017) at 45-46 (Eberth). 
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several levels.  Second, a blanket removal condition is an unsound approach from a land rights 

perspective.  In short, making removal of Line 3 a condition of approval of the Project is not 

supported by the record or common sense. 

a) Removal of Existing Line 3 is Not a Sound Decision From an 

Environmental or Human Impacts Perspective. 

(1) Removal of existing Line 3 would unnecessarily cause a 

large amount of environmental impacts. 

 Enbridge’s proposed deactivation plan would result in minor impacts in the short-term, 

and mitigable impacts in the long-term.  On the other hand, removing Line 3 in its entirety would 

cause far greater impacts, and increased risks to human safety and the environment, with very 

little potential benefits to gain. 

 The deactivation work itself would be a very discrete project, impacting approximately 

13 acres of land (not including additional temporary workspace (“ATWS”) or access roads).632  

On the other hand, removing Line 3 in its entirety would result in impacts to approximately 

5,785 acres of land (not including ATWS or access roads).633  Thus, based on construction 

impacts alone, ordering Line 3 be removed in its entirety would be ordering that more than 5,772 

acres of land be disturbed than are necessary to safely deactivate existing Line 3.634  This would 

actually be a more impactful project, from a construction effects perspective, than installing the 

Project.635   

 Not only that, but the effects would be caused along all of the land types through which 

existing Line 3 crosses, such as 158 National Hydrology Dataset waterbodies and 1,261 acres of 

                                                
632 Ex. EN-46 at 23 (Bergland Rebuttal). 

633 Ex. EN-46 at 23 (Bergland Rebuttal). 

634 Ex. EN-46 at 23 (Bergland Rebuttal). 

635 Ex. EN-46 at 23 (Bergland Rebuttal). 
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National Wetlands Inventory wetland.636  None of these increased impacts caused by full 

removal are necessary, and the decision to cause these impacts would be unsound from an 

environmental perspective. 

(2) Removal of existing Line 3 creates increased, unnecessary 

human safety and environmental concerns. 

Removal of existing Line 3 is potentially not possible and, even if it could be 

accomplished, it presents unnecessary risks to human safety and the environment.   

The total removal of existing Line 3 may not be practically possible.  Existing Line 3 is in 

the middle of a congested utility corridor.637  Enbridge’s own active pipelines are in close 

proximity to existing Line 3.  Some of these lines are at shallow depths and the workspace along 

much of the corridor is neither even nor stable.638  Extensive matting and sheet piling would be 

utilized, but may not be adequate.  As Mr. Barry Simonson testified, “matting and working over 

the top of [the active] lines would [] be extremely difficult, if not impossible.”639 

Even if complete removal were possible, and all available safety measures were applied, 

there are serious effects that will occur, and potential risks that will be introduced or heightened 

by such a removal, including: 

• Operating lines being struck, resulting in a release; 

• Operating lines being shifted or stressed, resulting in immediate releases or 
damage to the pipelines that increases the likelihood of future releases; 

• Other crossings (e.g., overhead or underground power lines, natural gas pipelines, 
buried fiber optic cables, water lines, sewer lines) being struck by construction 
equipment, resulting in varying, potentially serious impacts; 

                                                
636 Ex. EN-46 at 24 (Bergland Rebuttal). 

637 Ex. EN-45 at 31 (Simonson Rebuttal). 

638 Ex. EN-45 at 32 (Simonson Rebuttal).  

639 Ex. EN-45 at 32 (Simonson Rebuttal). 
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• Increased construction traffic increases risks to public safety; 

• The void left in wetlands by the removed pipeline could change water pathways; 

• Wetlands may be altered; 

• Natural habitats of threatened or endangered species will be temporarily and/or 
permanently impacted; and 

• Environmentally sensitive areas (e.g., parks, wetlands, natural areas, species at 
risk habitat), water crossings, non-agricultural lands, forested lands, developed 
lands, cultivated and non-cultivated lands (e.g., native prairie, range lands), and 
roads and railways will be damaged/disturbed.640 

These risks are tangible and, despite the best efforts of construction crews, accidents can 

happen when working in close proximity to active pipelines.641  Ordering removal of existing 

Line 3 is, simply, putting people and the environment at risk. 

On the other hand, Enbridge’s proposed deactivation plan limits the potential effects on 

people and the environment.  The potential effects of deactivation in place include: (1) potential 

contamination; (2) water conduit effects; (3) ground subsidence; and (4) pipe buoyancy.  

Enbridge’s deactivation plan addresses each of these potential concerns. 

First, Enbridge will be purging existing Line 3 as part of the deactivation plan.  This 

cleaning program will effectively remove all hydrocarbons from the line.642  As a result, there 

will be no product that could be released from the deactivated line.643  As to potential existing 

contamination, there is no evidence that removing existing Line 3 would lead to the discovery of 

previously-unidentified contamination from the existing Line 3.  Moreover, Enbridge would 

                                                
640 Ex. EN-45 at 32-33 (Simonson Rebuttal). 

641 See, e.g., Evid. Hrg. Tr. Vol. 8A (Nov. 14, 2017) at 44-45 (Eberth). 

642 Ex. EN-22, Sched. 6 at 2 (Table 1-1) (Simonson Direct). 

643 Ex. EN-45 at 36 (Simonson Rebuttal). 
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continue to monitor the right-of-way and any contamination would be addressed under MPCA 

clean-up guidance.644 

Second, as to potential water conduit effects, Enbridge will be segmenting deactivated 

existing Line 3 at strategic locations along the pipeline to avoid any material water conduit 

effects.  These locations include at the pump stations/terminals, at 40 valve locations, and at 

other locations where public or environmental safety from water conduit effects is a concern.645  

As a result, it will not be possible for water to move a material distance through the deactivated 

line.646  

Third, Enbridge has studied potential ground subsidence concerns.  Enbridge will 

continue to apply cathodic protection to the line.647  The structural integrity of the line is 

expected to remain intact for hundreds of years.648  Over that period, as corrosion creates holes in 

the walls of the pipe, the pipe would very slowly fill with soil, minimizing any potential 

subsidence concerns associated with a potential collapse.649  Moreover, at road or railroad 

crossings, Enbridge will work with the authorities to best address potential concerns, including 

potentially filling the line with grout at crossings.650  Finally, because existing Line 3 is in the 

                                                
644 Ex. EN-45 at 36-37 (Simonson Rebuttal). 

645 Ex. EN-22, Sched. 6 at 2 (Table 1-1) (Simonson Direct). 

646 Ex. EN-22, Sched. 6 at 2 (Table 1-1) (Simonson Direct); see Evid. Hrg. Tr. Vol. 12A (Nov. 
20, 2017) at 90 (O’Connell) (acknowledging that water will not be able to flow through Line 3 after it is 
segmented as part of the deactivation plan). 

647 Ex. EN-22, Sched. 6 at 2 (Table 1-1) (Simonson Direct). 

648 Ex. EN-22, Sched. 6 at 2 (Table 1-1) (Simonson Direct). 

649 Ex. EN-22, Sched. 6 at 2 (Table 1-1) (Simonson Direct). 

650 Ex. EN-22, Sched. 6 at 2 (Table 1-1) (Simonson Direct). 
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middle of an active corridor, Enbridge’s right-of-way monitoring and maintenance activities are 

well-suited to identify and address any subsidence concerns that could arise in the future.651 

Fourth, as to pipe buoyancy, Enbridge engaged a third party to study this issue.652  That 

study determined there were approximately 40 miles where a deactivated Line 3 will have 

buoyancy potential.  Enbridge will employ buoyancy mitigation to limit these impacts and, in 

any event, has agreed to remove segments of Line 3 that are or become exposed.653 

b) Removal of Existing Line 3 Does Not Make Sense From a Land 

Rights Perspective. 

(1) The decision about existing Line 3’s fate across should be 

determined by the land rights governing those tracts. 

Existing Line 3 is in place by virtue of several sources of land rights.  On private lands, 

Enbridge’s typical rights are voluntarily-acquired, permanent easements.  As set forth below, 

under Minnesota law, Enbridge has the right to deactivate existing Line 3 in place on these 

parcels.  As a result, ordering that existing Line 3 be removed in its entirety would disregard the 

fact that Enbridge has rights.  At a minimum, even if some owners dispute Enbridge’s right to 

deactivate existing Line 3 in place under the easements on such owners’ lands, this is not the 

proper forum for resolution of those disputes. 

As importantly, though not as prominently featured in this proceeding, the fact is that 

Enbridge’s rights through public lands, including a National Forest, through Reservations and 

lands owned by tribes or tribal members, and under roads and railroads are typically licenses 

and/or permits.  While the record does not contain an analysis of every private or public owners’ 

                                                
651 Ex. EN-22, Sched. 6 at 2 (Table 1-1) (Simonson Direct). 

652 Ex. EN-45 at 28 (Simonson Rebuttal). 

653 Ex. EN-22, Sched. 6 at 2 (Table 1-1) (Simonson Direct); Evid. Hrg. Tr. Vol. 8A (Nov. 14, 
2017) at 45-46 (Eberth). 
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land rights vis a vis the pipeline after it is deactivated, the licenses and/or permits in place may 

have reserved the rights for those owners to make decisions about the ultimate fate of the 

pipeline after it is deactivated.  None of these owners have taken the position in this proceeding 

that blanket removal is appropriate.   

Further, these parties’ decisions about deactivation in place or removal would be based 

on at least environmental concerns and potential impacts to other infrastructure, decisions that 

would be specific to each parcel.  The record in this proceeding shows that it would be 

ecologically and economically wiser to follow the deactivation plan and remove existing pipe, 

which is what Enbridge has agreed to do.  There is no record to support a contrary decision.  

That said, might a resource agency, road authority, or railroad company determine those impacts 

are preferred to deactivation in place?  They might.  At this point, though, there is no support for 

a blanket removal order that would take these owners’ decision-making rights away from them. 

(2) Enbridge’s typical private easement rights grant Enbridge 

the right to implement the Deactivation Plan and Enbridge 

is not abandoning those rights. 

If, despite the foregoing, the Commission is inclined to further consider whether a 

blanket removal order is appropriate, the Commission must also consider Enbridge’s property 

rights.  The theory advanced by some in this proceeding is that Enbridge will have abandoned 

existing Line 3 and, therefore, it will have no right to deactivate it in place.  As set forth below, 

under Minnesota law, Enbridge has not abandoned its easement rights.  As a result, an order 

requiring Enbridge to remove existing Line 3, despite its easement rights, would be inconsistent 

with Minnesota law. 
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 When an easement is created by express grant, “its original scope is dependent entirely 

upon the construction of the terms of the easement agreement.”654  To abandon the rights granted 

by an express easement, there must be more than mere “nonuse” of the easement.  Rather, “[a] 

claim of abandonment can be upheld only where nonuse is accompanied by affirmative and 

unequivocal acts indicative of an intent to abandon and is inconsistent with the continued 

existence of the easement.”655  While Minnesota courts have seemingly not had the opportunity 

to address an abandonment claim with respect to a pipeline, in Bunge Corp., the Minnesota Court 

of Appeals considered whether a party had abandoned the right to use a railroad track.  The court 

held that nearly 20 years of complete nonuse of the track, silence in response to the dominant 

estate owner’s removal of access to the track, and active covering of the track, did not evidence a 

permanent intent to abandon the party’s easement.656   

 Typical easement language for existing Line 3 includes the following granting language: 

Grantor . . . does hereby grant and convey unto . . . Grantee, its 
successors and assigns, a right of way and easement for the 
purpose of laying, maintaining, operating, patrolling (including 
aerial patrol), altering, repairing, renewing and removing in whole 
or in part a pipe line for the transportation of crude petroleum, its 
products and derivatives, whether liquid or gaseous, and/or 
mixtures thereof, together with the necessary fixtures, equipment 
and appurtenances, over, through, upon, under and across [the 
property].657  

                                                
654 Lindberg v. Fasching, 667 N.W.2d 481, 487 (Minn. Ct. App. 2003).   

655 Richards Asphalt Co. v. Bunge Corp., 399 N.W.2d 188, 192 (Minn. Ct. App. 1987).   

656 See id. 

657 See Pub. Hrg. Ex. P-13 at 1 (first paragraph) (Alice Peterson). 



PUBLIC DOCUMENT – 

HIGHLY SENSITIVE TRADE SECRET INFORMATION HAS BEEN EXCISED 

- 140 - 

The typical easement agreement also granted Enbridge the right to install additional pipelines—

existing Line 3 was laid pursuant to the exercise of these multiple line rights.658  Most private 

easements have been defined to a specific width,659 but the granted rights have not changed. 

  “Maintaining” a pipeline is specifically mentioned as an express right under the 

easement.660  By providing continued cathodic protection and other limited maintenance, (as 

further discussed below), Enbridge is still validly exercising its easement rights with respect to 

existing Line 3.  Beyond this, even if this situation were considered technical “nonuse,” the 

deactivation plan, including continued maintenance of the line reflects the opposite of an 

“affirmative and unequivocal act indicative of an intent to abandon.”  In the absence of such a 

demonstrated intent, Enbridge cannot be found to have abandoned the easement from a land 

rights perspective. 

 Even if existing Line 3 were considered to be unused, this pipeline constitutes only one 

use of the easement, and the easement continues to be used for the other pipelines.  As the 

Minnesota Supreme Court has stated, “an easement, as opposed to a portion of an easement, is 

the entirety of the interest described by the written instrument creating the easement.”661  The 

deactivation of existing Line 3 merely means that one acceptable use was discontinued.  Other 

uses of the easement continue for existing Line 3, including maintenance and patrolling, and the 

same easement continues to be used for the other pipelines that make up the Mainline Corridor.  

Regardless, however, deactivation of one existing pipeline does not mean that the easement 

                                                
658 See Pub. Hrg. Ex. P-13 at 1 (second paragraph) (Alice Peterson) (“Grantee, its successors and 

assigns, may at any time lay additional lines of pipe upon payment of the consideration per rod for each 
additional so laid and subject to the same conditions.”). 

659 Evid. Hrg. Tr. Vol. 3B (Nov. 3, 2017) at 40-41 (McKay). 

660 See Pub. Hrg. Ex. P-13 at 1 (first paragraph) (Alice Peterson). 

661 Larson v. State, 790 N.W.2d 700, 704 (Minn. 2010).   
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itself, which contemplates a broad variety of uses and is put to such uses, was abandoned.  There 

is no authority to support a partial abandonment because one of many allowed uses under an 

easement is not continued in perpetuity. 

 Courts outside of Minnesota that have had the opportunity to address a similar scenario 

support this conclusion.  For example, in Plantation Pipe Line Co. v. Milford,662 the Georgia 

Court of Appeals considered an abandonment claim with respect to a similar express easement 

providing a right of way and easement for a petroleum pipeline and additional line rights.  In that 

case, the pipeline company deactivated but minimally maintained one of three existing petroleum 

pipelines laid under the easement.663  The landowner alleged that this constituted an 

abandonment or partial abandonment of the easement and/or deactivated pipeline.  Citing the 

same principles of law that are applicable in Minnesota—namely, that “an easement acquired by 

grant is not extinguished by nonuse without clear, unequivocal and decisive evidence of an intent 

to abandon the easement”—the court held that there was “no evidence of any intent by [the 

pipeline company] to do anything but use and maintain its entire easement, including the 

[deactivated line].”664  The court also noted that it found “no authority for the proposition that an 

express easement may be partially abandoned.”665   

                                                
662 572 S.E.2d 67 (Ga. Ct. App. 2002). 

663 Id. at 68.   

664 Id. at 70.   

665 Id.  Other courts that have addressed this situation have similarly held that the company did 
not abandon its easement rights by mere deactivation of a pipeline.  See, e.g., Williams Telecomms. Co. v. 

Gragg, 750 P.2d 398, 401 (Kan. 1988) (noting the maintenance of the easement area and cathodic 
protection of an unused pipeline, and holding that this was “substantial competent evidence supporting 
the district court's determination that [the pipeline company] has not abandoned the pipeline or its right-
of-way.”); Crane Hollow, Inc. v. Marathon Ashland Pipe Line, LLC, 740 N.E.2d 328, 339 (Ohio Ct. App. 
2000) (holding that, where one of several pipelines in an easement area was deactivated, “we find that the 
evidence that the landowners produced clearly demonstrates that [the pipeline company] stopped using a 
portion of the [deactivated pipeline], but does not demonstrate that [the pipeline company] took 
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 In sum, the typical private easements pursuant to which Line 3 was laid are permissibly 

used for maintaining existing Line 3 consistent with the deactivation plan and for continuing to 

operate and maintain the other pipelines within the Mainline Corridor.  Enbridge’s easement 

rights survive not only by its maintenance of existing Line 3 and its intent to not abandon the 

easement at all, but also by its continued use of the easement for the other pipelines. 

   Because Enbridge has the right to implement the deactivation plan, including deactivating 

the pipe in place through private easement tracts, a condition requiring Enbridge to remove the 

entirety of the pipeline, without regard for Enbridge’s rights, would constitute a taking of 

Enbridge’s property rights.  Exacting a removal of Line 3 as a condition of authorizing the Line 3 

Replacement along the Preferred Route is therefore further unwarranted.  Indeed, under the 

Minnesota and United States Constitutions,666 Enbridge would be entitled to just compensation 

for such a taking. 

6. The Record Does Not Support a Condition Requiring Enbridge to 

Purchase Renewable Energy Offsets for the Project.  

 DOC-DER witness Ms. O’Connell recommends that the Commission condition the CN 

on a requirement that Enbridge offset any increases in its electricity use related to the Project 

with renewable energy, to mirror the requirements the Commission ordered in its August 18, 

                                                                                                                                                       
unequivocal and decisive acts inconsistent with the continued use of the easement”); Phillips Nat. Gas 

Co. v. Cardiff, 823 S.W.2d 314, 318 (Tex. Ct. App. 1991), writ denied (July 1, 1992) (holding that 
whether a deactivated pipeline easement was abandoned depended on the language of the express 
easement, and that while the easement expressly provided for reversion of the easement under certain 
conditions, those conditions were not met, and mere nonuse of the pipeline did not constitute 
abandonment); see also Sinclair Transp. Co. v. Sandberg, 2014 COA 76M, ¶ 59, 350 P.3d 924, 934, as 

modified on denial of reh'g (Colo. Ct. App. July 3, 2014) (holding that the pipeline company’s decision to 
seek a second replacement pipeline by condemnation had “no factual bearing on whether it was 
abandoning its right under an express easement to operate, maintain, and replace an existing pipeline”). 

666 U.S. Const. amend. V; Minn. Const. art. I, § 13. 
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2017, Order Clarifying Neutral Footprint Objectives and Requiring Compliance Filing in 

Docket No. PL9/CN-13-153 as follows:  

1. To fulfill its kWh-for-a-kWh requirement, Enbridge Energy, 
Limited Partnership shall acquire renewable energy as defined in 
Minnesota Statutes section 216B.2422, subdivision 1 1(c), to offset 
all the incremental increase in nonrenewable energy consumed by 
the Phase 2 project since the project became operational. 
 
2. Beginning no later than October 1, 2017, Enbridge shall make 
annual filings regarding its compliance with its neutral footprint 
objectives. Regarding Enbridge’s kWh-for-a-kWh requirement, 
these filings shall include a calculation of (a) the incremental 
increase in Enbridge’s energy consumption due to the Phase 2 
project and (b) the share of that energy that comes from 
nonrenewable sources.  
 
3. By November 1, 2020, and annually thereafter, Enbridge shall 
document—in a manner that precludes double-counting—that it 
has complied with the kWh-for-a-kWh requirement. Enbridge may 
rely on renewable energy credits from its own generators, or from 
a third party offering verifiable renewable energy credits. 
Verification shall be from the Minnesota Renewable Energy 
Trading System or another entity the Commission determines to be 
substantially equivalent to M-RETS.667 

 
Ms. O’Connell attempts to justify this condition by stating that 

a commitment to build Line 3 would likely result in a net increase 
in GHG emissions, compared to not building the facility, due to 
two factors: 1) increased throughput of crude oil through the state 
overall and 2) ability of the existing 390,000 bpd to ship heavy 
crude rather than solely light crude. Shipments of heavy crude 
require more electricity from utilities in Minnesota than shipments 
of light crude, thus increasing Enbridge’s electricity use. Further, 
Enbridge indicates that the Company no longer offers its “neutral 
footprint,” which Enbridge indicated in the past would offset each 
kWh increase in electricity use with an increase in electricity 
produced by renewable power.668 

 

                                                
667 Ex. DER-6 at 13-14 (O’Connell Surrebuttal).  

668 Ex. DER-1 at 85 (O’Connell Direct).  



PUBLIC DOCUMENT – 

HIGHLY SENSITIVE TRADE SECRET INFORMATION HAS BEEN EXCISED 

- 144 - 

 This recommendation is flawed.  Enbridge supports efforts to lower GHG emissions, but 

the Project is already doing so through efficient design.  The 36-inch design combined with the 

mixed service nature of the Project lowers the per barrel energy use on the entire Enbridge 

Mainline System.669 The estimated reduction in annual power requirements for the overall 

Enbridge System pre- and post-L3R Program would be 494 GWh, which is equivalent to saving 

341,000 metric tons of CO2 emissions.670 For Minnesota operations, the estimated reduction in 

annual power requirements is approximately 88.5 GWh, which is the equivalent of saving over 

61,000 metric tons of CO2.671 

 This conditional also attempts to reinstate, through conditions, a voluntary program that 

Enbridge implemented but has since replaced for good reason.  Enbridge previously 

implemented the Neutral Footprint Program, which was a voluntary commitment to help reduce 

the environmental impact of its liquids pipeline expansion projects within five years of their 

occurrence by meeting certain goals for replacing trees, conserving land, and generating kilowatt 

hours of green energy.672 While Enbridge found value in the program, it did not always result in 

direct benefits to the local communities surrounding its pipeline projects.673  

 Thus, in response to stakeholder feedback, Enbridge concluded its Neutral Footprint 

Program in 2015 and shifted the focus of its environmental initiatives to innovation and 

partnerships on GHG reduction, water protection, and support for locally based environmental 

improvements in operating communities across all of its business segments – i.e., liquid 

                                                
669 Ex. EN-19 at 16 (Glanzer Direct).  

670 Ex. EN-19 at 16 (Glanzer Direct). 

671 Ex. EN-19 at 16 (Glanzer Direct). 

672 Ex. EN-30 at 25-26 (Eberth Rebuttal). 

673 Ex. EN-30 at 25-26 (Eberth Rebuttal). 
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pipelines; natural gas transmission, processing, and distribution; and power and renewables 

generation. Consistent with these goals, in 2015, Enbridge introduced the EcoFootprint Program, 

which is a partnership between Enbridge and the Minnesota Association of Resource 

Conservation and Development Councils to award grant funds to help protect and restore the 

natural environment. The program goes beyond the commitments to trees and acres that were 

part of the Neutral Footprint program and includes investing in projects that address 

environmental values and priorities that are important to the communities in which Enbridge 

operates.  

 To date, Enbridge’s EcoFootprint Program has awarded $1,890,677 in total grants to 

communities in North Dakota, Minnesota, and Wisconsin along Enbridge’s Preferred Route. 

Eligible organizations include nonprofit 501(c)3 organizations, Native American tribes, state 

government agencies, local governments, and post-secondary academic institutions. Schedule 3 

to Mr. Eberth’s rebuttal testimony contains a list of the 2015 – 2017 EcoFootprint Program grant 

recipients.674 Enbridge plans to continue the EcoFootprint Program, which has already made a 

meaningful contribution to improving water quality and other environmental initiatives in 

communities throughout Northern Minnesota.675 

 This condition also fails to recognize that Enbridge will purchase electricity used to 

power the Project from Minnesota electric utilities that are already subject to the Minnesota 

Renewable Energy Standard (“RES”) found in Minn. Stat. § 216B.1691.  As the Commission is 

well aware, the RES requires Minnesota utilities to acquire a percentage of all electricity sold at 

retail from renewable resources. By 2025, 25 percent of all electricity sold at retail must be 

                                                
674 Ex. EN-30, Sched. 3 (Eberth Rebuttal). 

675 Ex. EN-30 at 25-26 (Eberth Rebuttal). 
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sourced from renewable resources. According to the DOC-DER’s January 15, 2017 Minnesota 

Renewable Energy Standard: Utility Compliance report to the Minnesota Legislature, each of the 

Minnesota electric utilities that Enbridge will purchase electricity from for the Project is in 

compliance with the RES through at least 2025. Accordingly, 25 percent of the electricity 

purchased by Enbridge from Minnesota utilities will already be renewable.  

 Further, as described above, Enbridge has thoughtfully and deliberately applied demand-

side management principles to the design of this pipeline to reduce the per-barrel energy usage 

on the Project and the entire Enbridge Mainline System in Minnesota. Purchasing additional 

Renewable Energy Credits to further offset the Project’s energy use would come at a cost to 

Enbridge, having a significant impact on the pipeline’s annual operating expenses with no little 

corresponding benefit.  

 While Enbridge remains committed to growing its renewables business and hopes to 

invest in new renewable projects in Minnesota and neighboring states in the near future, 

deploying the dollars Ms. O’Connell recommends for the renewable offset into other 

environmental and community-based programs instead, like the EcoFootprint Program, provides 

a higher return for the environment and the community. 

 Accordingly, there is no justification for including a renewable energy purchase condition 

on the Project. 

7. The Consent Decree Requires Enbridge to Replace Line 3 Upon 

Receiving Regulatory Approval Even if Such Approval is Subject to 

Conditions.  

In accordance with Paragraph 8 of the First Post-Hearing Order, Enbridge addresses here 

the question of whether it is required to proceed with the Project under the Consent Decree if 

regulatory approvals, including those from the Commission, contain conditions that Enbridge 
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“finds disagreeable,” or whether in that instance Enbridge will “be able to continue operating 

existing Line 3 without replacement.”676   

Ms. O’Connell testified that she believes that “it’s really unclear” whether the Consent 

Decree requires Enbridge to proceed with the Line 3 Replacement if Enbridge believes that the 

approval conditions are unacceptable or unreasonable.677  Ms. O’Connell indicated that this issue 

is further complicated by Enbridge’s IRS with the RSG, which provides that Enbridge may not 

pursue the Project if “Enbridge has received regulatory approvals, but the approval is not 

satisfactory to Enbridge.”678  

Ms. O’Connell is incorrect.  The Consent Decree is unequivocally clear that Enbridge is 

required to replace Line 3 once it receives lawful and final regulatory approvals to do so, even if 

such approvals carry with them conditions which Enbridge finds disagreeable.  Enbridge is also 

not relieved of this obligation as a result of its pre-Consent Decree agreement with shippers 

concerning the terms for the recovery of costs associated with the Project.    

The relevant provision of the Consent Decree states as follows:   

22. Replacement of Line 3 in the United States.  

a. Enbridge shall replace the segment of the Lakehead System Line 
3 oil transmission pipeline that spans approximately 292 miles 
from Neche, North Dakota, to Superior, Wisconsin (“Original US 
Line 3”), provided that Enbridge receives all necessary approvals 
to do so. Enbridge shall seek all approvals necessary for the 
replacement of Original US Line 3, and provide approval 
authorities with complete and adequate information needed to 
support such approvals, as expeditiously as practicable, and 
Enbridge shall respond as expeditiously as practicable to any 
requests by approval authorities for supplemental information 
relating to the requested approvals. If Enbridge receives approvals 

                                                
676 First Post-Hearing Order at 4 (Nov. 22, 2017) (eDocket No. 201711-137609-01). 

677 See, e.g., Evid. Hrg. Tr. Vol. 12B (Nov. 20, 2017) at 14 (O’Connell).   

678 Evid. Hrg. Tr. Vol. 12B (Nov. 20, 2017) at 11 (O’Connell). 
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necessary for replacement of Original US Line 3, Enbridge shall 
complete the replacement of Original US Line 3 and take Original 
US Line 3 out of service, including depressurization of Original 
US Line 3, as expeditiously as practicable.679  

The imposition of conditions in a lawful and final approval order by the Commission 

does not override Enbridge’s obligations under the Consent Decree.  Paragraph 22 orders that 

Enbridge “shall” proceed with the replacement of the “Line 3 oil transmission pipeline that spans 

approximately 292 miles from Neche, North Dakota, to Superior Wisconsin” once Enbridge 

receives the approvals necessary for that replacement.  The Consent Decree does not include any 

language, either under Paragraph 22 or any other provision of the Consent Decree, that excuses 

Enbridge from its obligation to replace Line 3 in the event that conditions that Enbridge may find 

“disagreeable” are imposed in a lawful and final approval issued by the Commission or another 

regulatory agency.  This view is reinforced by the fact that Paragraph 142 of the Consent Decree, 

addressing permits, only excuses Enbridge’s obligation to comply with a Consent Decree 

obligation that requires a permit if the required permit or approval is not obtained or if approval 

is delayed; Paragraph 142 does not excuse Enbridge’s performance if conditions are imposed 

under the required permit or approval.680   

                                                
679 Ex. EN-30, Sched. 1 at 28-29 (Eberth Rebuttal) (emphasis added). 

680 Paragraph 142 states as follows: 

142. Permits. Where any compliance obligation under this Consent Decree 
requires Enbridge to obtain a federal, state, or local permit or approval, Enbridge shall 
submit timely and complete applications and take all other actions necessary to obtain all 
such permits or approvals. Enbridge may seek relief under the provisions of Section XII 
(Force Majeure) for any delay in the performance of any such obligation resulting from a 
failure to obtain, or a delay in obtaining, any permit or approval required to fulfill such 
obligation, if Enbridge has submitted timely and complete applications and has taken all 
other actions necessary to obtain all such permits or approvals. Ex. EN-30, Sched. 1 at 
para. 142 (Eberth Rebuttal). 
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Enbridge notes that in its Memorandum in Support of the Unopposed Motion for Entry of 

the Consent Decree, the U.S. indicated that Line 3:  

is more than 50 years old and includes segments of pipe that are 
substantially similar to the pipe that failed and caused the Marshall 
spill … the Consent Decree mandates that Enbridge replace US 
Original Line 3 as expeditiously as practicable, provided that 
Enbridge receives all regulatory approvals and permits necessary 
to build the new pipeline.681    
 

The U.S. did not indicate that this requirement is dependent upon Enbridge obtaining an 

unconditional approval.    

Further, the IRS does not modify Enbridge’s obligation to replace Line 3 under the 

Consent Decree.  The IRS is a February 26, 2014, agreement which pre-dates the May 23, 2017, 

Consent Decree.  Although Enbridge may have the option to terminate its obligations with 

shippers under the IRS if disagreeable conditions are imposed, Enbridge cannot rely on the IRS 

to avoid compliance with Paragraph 22 of the Consent Decree, which requires Enbridge to 

replace Line 3 regardless of whether conditions are contained in a final and lawful approval or 

permit.  Accordingly, if the Commission grants a CN and Route Permit containing conditions 

that may lawfully be imposed by the Commission, Enbridge is required to replace the existing 

Line 3 under the terms of the Consent Decree, and it must discontinue service on the existing 

Line 3 once the replacement is complete. 

VI. LEGAL STANDARD – ROUTE PERMIT. 

Minn. Stat. §  216G.02 (“Route Permit Statute”) governs the granting of a Route Permit 

for pipelines, including for a crude oil pipeline such as the Line 3 Replacement Project.  The 

Route Permit Statute requires the Commission to adopt rules setting forth the criteria to be used 

                                                
681 United States, et al. v. Enbridge Energy, Limited Partnership, et al., 1:16-cv-00914, Doc. 9, 

pg. 12 (W.D. Mich., Jan. 19, 2017). 
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in its determination of the appropriate route for such pipelines, which the Commission has done 

for large petroleum pipelines in Minnesota Rules Chapter 7852 (“Route Permit Rules”).  The 

Route Permit Statute identifies certain factors for the Commission to incorporate into its rules 

regarding pipeline routing, including: “the existence of populated areas, consideration of local 

government land use laws including ordinances adopted under section 299J.05, and the impact of 

the proposed pipeline on the natural environment.”682  At the same time, the Route Permit Statute 

specifies that the Commission’s Route Permit Rules may “apply only to the route of pipelines 

and may not set safety standards for the construction of pipelines,”683 as pipeline safety falls in 

the province of other state and federal agencies. 

The Route Permit Rules set forth the 10 criteria the Commission must consider in 

selecting a pipeline route.684  By their very nature, the factors set forth in the Commission’s 

Route Permit Rules can at times point in contradictory directions when analyzing routes and 

route segment alternatives.  Therefore, the Route Permit Rules require a thoughtful consideration 

and a balancing of the various impacts presented by any proposed route or route segment 

alternative.  The Commission conducts this balancing guided by the four key objectives of 

pipeline routing, namely, to: 

A. locate proposed pipelines in an orderly manner that minimizes 
adverse human and environmental impact; 

B. provide information to the project proposer, governmental 
decision makers, and the public concerning the primary human 
and environmental effects of a proposed pipeline project; 

C. reduce delay, uncertainty, and duplication in the review 
process; and 

                                                
682 Minn. Stat. §216G.02, subd. 3(b)(4). 

683 Minn. Stat. §216G.02, subd. 3(a) (Emphasis added). 

684 Minn. R. 7852.1900, subp. 3. 
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D. ensure that pipeline routing permit needs are met and fulfilled in 
an orderly and timely manner.685 

VII. THE PREFERRED ROUTE, WITH ENBRIDGE’S PROPOSED 

MODIFICATIONS, BEST BALANCES THE CRITERIA SET FORTH IN MINN. 

R. 7852.1900. 

In accordance with Minn. R. 7852.1400, the Commission selected route alternatives 

(“RAs”) and route segment alternatives (“RSAs”) identified during scoping for further 

consideration in this process.  Specifically, the following RAs were selected for further 

consideration: RA-03AM; RA-06; RA-07; and RA-08.  Twenty-four RSAs were also selected 

for further consideration.  RSAs are generally shorter route deviations.  Overall, as described in 

more detail below, the record demonstrates that the Preferred Route, with the incorporation of 

RSA-05, best balances the Commission’s routing criteria.    

Enbridge carefully considered each of the accepted alternatives and prepared an 

Alternatives Analysis Report that distills its analysis of the impacts of each alternative following 

the criteria of Minn. R. 7852.1900.686  Enbridge’s Alternatives Analysis Report includes a 

succinct description of each alternative, highlights the quantitative impact differences between 

each alternative and the Preferred Route, and summarizes qualitative characteristics that led to 

Enbridge’s conclusions regarding the merits of each alternative.  Enbridge continues to support 

the conclusions made in its Alternatives Analysis Report.  

In addition, this record contains extensive environmental analysis of each alternative, as 

reflected in the FEIS.687   The FEIS does not include any conclusions as to the relative merits of 

each alternative, but rather provides the data and discussion of each of the routing criteria in 

                                                
685 Minn. R. 7852.0200, subp. 4 

686 See Ex. EN-22, Sched. 7 (Simonson Direct).   

687 See Ex. EERA-29 (FEIS).   
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7852.1900 to ensure that the Commission takes a “hard look” at the potential human and 

environmental impacts of the project and alternatives and considers potential mitigation 

measures for addressing such impacts.  

Within the public hearing and contested case record, Enbridge’s evidence provides the 

only comprehensive and credible evaluation of the alternatives.  No other party provided 

substantive testimony as to the merits of any RA or RSA based on the Route Permit criteria.  On 

the last day of the public comment period, MPCA and MDNR provided comments addressing 

the RAs, and MDNR also commented on several RSAs.688  Each of these resource agencies drew 

upon information in the FEIS to highlight certain potential impacts to resources of interest to 

these agencies.  MDNR, in particular, acknowledged that the Commission must consider 

additional resources beyond those discussed by MPCA or MDNR.689  Accordingly, it is 

important to view the agencies’ comments in the context of the Commission’s broader 

obligations under the Route Permit Rules, as well as within the context of the full record in this 

proceeding.   

The following sections (1) discuss meaningful differences among the Applicant’s 

Preferred Route and each RA based on the routing criteria;690 (2) discuss the RSAs 

                                                
688 Comment by MDNR (Nov. 22, 2017) (eDocket No. 201711-137641-01); Comment by MPCA 

(Nov. 22, 2017) (eDocket No. 201711-137629-01). 

689 Comment by MDNR (Nov. 22, 2017) (eDocket No. 201711-137641-01) (“The DNR’s 
comments are focused on those issues and considerations that fall within the department’s areas of special 
expertise. We recognize that the ALJ and PUC must consider these and other factors in their 
deliberations.”). 

690 This analysis primarily focuses on the Preferred Route, RA-03AM, RA-07, and RA-08.  No 
party, agency or commenter noted a preference for RA-06 given that it is a greenfield route through the 
Chippewa National Forest that bisects several communities but otherwise is located in an area lacking 
basic transportation and energy infrastructure to operate the pipeline.  See Ex. EN-22, Sched. 7 (Simonson 
Direct) for discussion on RA-06.   
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recommended by the MDNR in its November 22, 2017 letter; and (3) address recommended 

route permit conditions.  

A. CONSIDERATION OF ROUTING CRITERIA AND RAS. 

1. Human Settlement, Existence and Density of Populated Areas, 

Existing and Planned Future Land Use, and Management Plans. 

The Preferred Route avoids and/or mitigates impacts to human settlement, populated 

areas, existing and planned future land uses, and management plans.  In general, the Preferred 

Route traverses through rural areas and avoids population centers.691  RA-03AM, RA-06, RA-07, 

and RA-08 would each have more impacts.692
 

RA-03AM would require easements on 1,094 new parcels.  There are 397 more houses 

within the 750-foot-wide route width and “[n]umerous homes, garages, and commercial 

properties would need to be removed to construct RA-03AM-L3.”693  In addition, RA-03AM 

crosses nine cities, including Staples, Little Falls, Milaca, Mora, and Hinckley.694  RA-03AM 

would be installed between public venues and businesses in congested and developed areas with 

constricted workspaces.695  For example, it would require closure of a substantial portion of the 

golf course at the Grand Casino in Hinckley.696  Three airports, a school, two cemeteries, and 13 

additional structures are also in the RA-03AM route width.697 

                                                
691 Ex. EN-4 at 7-22 (R Application) 

692 See Ex. EERA-29 at §§ 6.2, 6.5.3 (FEIS).  

693 Ex. EN-22, Sched. 7 at 23 (Simonson Direct). 

694 Ex. EN-22, Sched. 7 at 23 (Simonson Direct). 

695 Ex. EN-22, Sched. 7 at 23 (Simonson Direct). 

696 Ex. EN-22, Sched. 7 at 24 (Simonson Direct). 

697 Ex. EN-22, Sched. 7 at 23 (Simonson Direct). 
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 RA-06 would require new easements for 953 parcels.698  It would also impact more 

residences, and therefore more people, than the Preferred Route.699  In addition, RA-06 crosses 

directly through the City of Keewatin and the active Keetac Taconite Mine.700  Further, there is a 

lack of existing electrical infrastructure and housing along RA-06, so both would have to be 

developed in connection with this route.701 

 RA-07 crosses 12 more cities than the Preferred Route, including crossings in Bemidji, 

Cass Lake, Ball Club, and Grand Rapids.702 Many of these cities have been built up around the 

existing Enbridge Mainline corridor, putting structures in close proximity to the right-of-way.703  

It also crosses the Leech Lake and Fond du Lac Reservations and the St. Regis Paper Company 

Superfund Site.  Because RA-07 involves complete removal of existing Line 3 before the Project 

could be installed, the impacts to landowners, including limited or no crossing of the workspace 

in certain areas, would be longer in duration.704  This would cause increased damages for 

landowners, including farmers.705  In addition, the extended construction operation will result in 

more road use and increased traffic-related disturbances and risks.  Finally, there are 158 more 

HCAs within RA-07. 

                                                
698 Ex. EN-22, Sched. 7 at 30 (Simonson Direct).  

699 Ex. EN-22, Sched. 7 at 30 (Simonson Direct). 

700 Ex. EN-22, Sched. 7 at 29-30 (Simonson Direct). 

701 Ex. EN-22, Sched. 7 at 31 (Simonson Direct). 

702 Ex. EN-22, Sched. 7 at 37 (Simonson Direct).  

703 Ex. EN-22, Sched. 7 at 37, 39 (Simonson Direct). 

704 Ex. EN-22, Sched. 7 at 38 (Simonson Direct). 

705 Ex. EN-22, Sched. 7 at 38 (Simonson Direct). 
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 RA-08 would require new easements for 964 parcels706 and crosses nine more cities than 

the Preferred Route, including Bemidji, Ball Club, and Grand Rapids.707  It also crosses the 

Leech Lake and Fond du Lac Reservations.  There  83 more houses within the 750-foot-wide 

route width than the Preferred Route, and it would also be within 750 feet of five additional 

structures, a school, a church, and one more cemetery than the Preferred Route.708  And, there are 

141 more HCAs within the RA-08 route width than the Preferred Route.709 

2. The Natural Environment, Public and Designated Lands, Including 

But Not Limited to Natural Areas, Wildlife Habitat, Water, and 

Recreational Lands.  

Construction of the Project along the Preferred Route, or any alternative, will have 

impacts on the natural environment.710  As described above, so would No Action.  None of the 

RAs will have significantly less impact than the Preferred Route.  Indeed, the Preferred Route 

often fares better in terms of potential impacts on the natural environment than the RAs do. 

Before discussing certain differences amongst the RAs and the Preferred Route, it is 

worth discussing again the soundest approach to environmental review of a project like this. 

While potential impacts on the natural environment from a release during pipeline operations 

should be considered in selecting an RA,711 they are not, however, the primary consideration.712 

                                                
706 Ex. EN-22, Sched. 7 at 44 (Simonson Direct). 

707 Ex. EN-22, Sched. 7 at 43 (Simonson Direct). 

708 Ex. EN-22, Sched. 7 at 44 (Simonson Direct). 

709 Ex. EN-22, Sched. 7 at 44 (Simonson Direct). 

710 Minn. R. 7853.1900, subp. 3.B requires the Commission to consider impacts on the natural 
environment, and other factors.  Subpart 3.G of the same rule requires the Commission to consider 
impacts on “natural resources and features.”  For ease of review, the discussion of these criteria has been 
combined in this section.  

711 Ex. EN-46 at 2-3 (Bergland Rebuttal). 

712 Ex. EN-46 at 2-3 (Bergland Rebuttal). 
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As a result, when parties take the position in this proceeding that the Project will inevitably leak 

and that those inevitable leaks will be permanently ruinous to large swaths of resources all along 

the Preferred Route, they overstate their positions and misrepresent the facts.   

As explained in Section V(C)(2)(a), above, large releases are unlikely events.  It bears 

recognition again that the Mainline Corridor has existed in northern Minnesota, through the same 

types of resources parties now claim cannot co-exist with pipelines, for nearly 70 years.  If what 

some parties have said were true, they surely would have brought forth evidence that pipelines 

have wreaked havoc on a wide variety of resources.  But they have not, because they cannot.  

Simply, pipelines can and do co-exist with a wide variety of resources and have for a long time.  

No doubt, though, that releases can happen.  As unlikely as they are, it is impossible to predict 

where a release could occur and what the circumstances at the time and location of a release will 

be.  Even in the unlikely event of a release, the natural environment does recover from 

releases.713  In the end, it is not possible to predict what a release’s effects will be, which is why 

the primary focus of sound consideration of environmental impacts of a pipeline project focus in 

the first instance on the anticipated impacts from construction rather than rank speculation about 

the impacts of a potential release.   

Chapter 6 of the FEIS goes through the potential effects on various resources in detail.  

For each resource, the FEIS describes potential mitigation measures to avoid or lessen potential 

impacts.  While Chapter 6 reflects differences among the Preferred Route and RAs for the wide 

variety of resources present along each of the routes, it also, generally speaking, describes that 

the potential scope and duration of impacts amongst the alternatives is fairly similar.  As a result, 

the record does not support the idea that any of the RAs provides, on balance, significant benefits 

                                                
713 Ex. EN-55 at 5 (Tillquist Rebuttal). 
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over the Preferred Route from an environmental perspective.  Indeed, the opposite is often true, 

as set forth in the following paragraphs. 

 RA-03AM is approximately 54 miles longer than the Preferred Route.714  As a result, its 

construction would involve more environmental disturbance—approximately 54 miles’ worth—

than the Preferred Route.  Moreover, the FEIS shows that compared to the Preferred Route, RA-

03AM would cross 56 more waterbodies715 and 23 more Public Waters Inventory streams,716 as 

well as more high vulnerability aquifers, drinking water supply management areas, trout streams, 

and wild rice waterbodies.717  RA-03AM is also unique amongst the RAs because it is the only 

one that crosses karst topography—2,917 acres.718  RA-03AM would require an additional pump 

station and would have more GHGs and take more power than the Preferred Route.719   

 RA-07 crosses the Leech Lake and Fond du Lac Reservations and CNF.  RA-07 also 

would present unique risks to the natural environment because of the increased likelihood of a 

release from active pipelines during or because of construction.  Further, RA-07 would impose 

greater impacts on wetlands and waterbodies.720  Moreover, the FEIS shows that, in the unlikely 

event of a release, there are more HCA unusually sensitive ecological areas, aquatic management 

areas, lakes of biological significance, muskie lakes, sensitive lakeshore areas, and waterfowl 

                                                
714 Ex. EERA-29 at 6-2 (Table 6.1-1) (FEIS). 

715 Ex. EERA-29 at 6-321 (Table 6.3.1.4-3) (FEIS).  

716 Ex. EN-22, Sched. 7 at 23 (Simonson Direct). 

717 Ex. EN-22, Sched. 7 at 26 (Simonson Direct); Ex. EERA-29 at 6-184 (FEIS); Ex. EERA-29 at 
6-273 (FEIS). 

718 Ex. EERA-29 at 6-184 (FEIS). 

719 Ex. EN-22, Sched. 7 at 23 (Simonson Direct). 

720 Ex. EERA-29 at 6-308 – 6-309 (Table 6.3.1.3-15) (FEIS). 
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production areas within the FEIS-defined region of influence for RA-07 than for the Preferred 

Route.721 

RA-08 also crosses the Leech Lake and Fond du Lac Reservations and CNF.  RA-08 is 

also along an alternative route that has already been studied in the U.S. Department of State’s 

2009 Final Environmental Impact Statement for the Line 67 Project.  In that FEIS, the U.S. 

Department of State concluded that there were concerns about this route, including those raised 

by the Chippewa National Forest and the Leech Lake Band.  CNF indicated in that process that 

the route would result in substantially greater impact on its Experimental Forest, and the Leech 

Lake Band opposed the route because of increased impacts to sensitive forestland and wetland 

resources.722  Indeed, RA-08 construction and operations would impacts more acres of forested 

and scrub/shrub wetland characteristics and functions, than the Preferred Route.723   

3. Lands of Historical, Archaeological, and Cultural Significance.  

The Preferred Route avoids and/or mitigates impacts to lands of historical, 

archaeological, and cultural significance.  Unlike RA-07 or RA-08, the Preferred Route avoids 

tribal lands and recognizes the Leech Lake and Fond du Lac Bands’ sovereignty.  Leech Lake 

Band had repeatedly stated that it will not grant approvals for a route that crosses the Leech Lake 

Reservation, and the Preferred Route respects that position.724  Likewise, the Fond du Lac Band 

                                                
721 Ex. EERA-29 at 10-145 – 10-148 (Table 10.7-3) (FEIS). 

722 Ex. EN-22, Sched. 7 at 43 (Simonson Direct). 

723 Ex. EN-22, Sched. 7 at 44 (Simonson Direct); Ex. EERA-29 at 6-308–6-309 (Table 6.3.1.3-
15) (FEIS). 

724 See Evid. Hrg. Tr. Vol. 10A (Nov. 16, 2017) at 142 (Brown) (“Enbridge will not get a permit 
from Leech Lake to access our property.”); Ex. LL-4 (Official Statement of Leech Lake Band, dated 
November 14, 2017); (Evid. Hrg. Tr. Vol. 10A (Nov. 16, 2017) at 67-68 (Brown) (“we are opposed and 
will not allow any replacement in place alongside of it.”); Ex. LL-10 at 1 (Leech Lake Tribal Council 
Resolution No. LD2018-073, dated November 27, 2017); Ex. EN-24, Sched. 6 at 1-2 (Eberth Direct).  
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has given no indication whatsoever that it will grant approvals for a route that crosses its 

Reservation.725 

Enbridge has conducted archeological field surveys of approximately 97 percent of the 

Preferred Route (approximately 24,000 acres) using state-approved field methods.  At a 

minimum, Enbridge estimates that over 47,000 shovel tests have been excavated for Project-

specific surveys since 2013. This is a substantial level of field effort, which emphasizes the 

robust nature of the Phase I investigations and, in turn, highlights the commitment Enbridge has 

to the identification and avoidance of National Register of Historic Places-eligible resources.726  

In addition, Enbridge has developed an Unanticipated Discovery Plan (“UDP”) to avoid and/or 

mitigate impacts to any resources discovered during construction.727 

With respect to resources of tribal significance, specifically, Enbridge has been actively 

supporting the U.S. Army Corps of Engineers Tribal Cultural Resources Investigation, and any 

avoidance or mitigation required as a result of that effort will, of course, be incorporated into 

Project design and construction.728  Similarly, Enbridge has agreed to RSA-05, which was 

proposed to avoid those specific wild rice waterbodies identified by the White Earth Band.729 

Further, the FEIS generally indicates that impacts to cultural resources will be similar 

across route alternatives, with RA-03AM, RA-07, and RA-08 having the potential to impact 

(directly and indirectly) more previously-recorded historic resources than the Preferred Route.730 

                                                
725 See Ex. FDL-1 at 3-4 (Dupuis Direct). 

726 Ex. EN-8 at 9-10 (Bergman Direct); Ex. EN-48 at 7 (Bergman Rebuttal). 

727 Ex. EN-48 at 7 (Bergman Rebuttal). 

728 Ex. EN-48 at 4-5 (Bergman Rebuttal).  

729 Ex. EN-30 at 8 (Eberth Rebuttal). 

730 Ex. EERA-29 at § 6.4.4 (FEIS). 
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As suggested by the FEIS, Enbridge intends to employ tribal monitors and liaisons 

through the course of Project construction.  Enbridge is also using tribal monitors on its current 

Segment 18 project in Wisconsin (the replacement of the existing Line 3 pipeline in Wisconsin) 

and, to-date, no issues have been identified by those monitors. 731 

The Tribes have raised concerns with the potential impacts of the Preferred Route relative 

to treaty areas and usufructuary rights.732  As an initial matter, not all of the usufructuary rights 

asserted by the Tribes (particularly those with respect to the 1855 Ceded Territory) have been 

recognized by federal courts, and it is not for this process to attempt to decide those issues.  Any 

such decision is the province of the federal courts.   

Further, even where usufructuary rights exist, they may generally be exercised on private 

property only with the landowner’s permission.733  Almost 80 percent of the Preferred Route will 

be located on private property.734  Enbridge asked the participating tribal parties whether they 

have existing agreements to hunt, fish, gather, or rice on private property, and no such 

agreements were produced.735 Further, DOC-EERA engaged in extensive tribal consultation and 

gathered thousands of public comments, and to date no specific areas along the Preferred Route 

                                                
731 Ex. EN-48 at 9 (Bergman Rebuttal). 

732 E.g., White Earth Band Petition to Intervene (Jan. 19, 2016) (eDockets No. 20161-117392-01). 

733 Lac Courte Oreilles Band of Lake Superior Chippewa Indians v. Voigt, 700 F.2d 341, 365 and 
fn. 14 (7th Cir. 1983) (“To the extent that the LCO band might be claiming a broader right – such as the 
right to engage in usufructuary activities on land that is privately owned but utilized for sport hunting and 
fishing – we find that claim is inconsistent with the Indians’ understanding at the time of the cession 
treaties that their rights could be limited if the land were needed for white settlement.”). 

734 Ex. EERA-6 at 67 (Table 9-1) (Scoping EAW). 

735 Ex. EN-48 at 3 (Bergman Rebuttal). 
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have been identified.736  Finally, tribes do not, by virtue of usufructuary rights, have regulatory 

authority over non-members.737 

Nonetheless, the FEIS evaluated potential impacts to hunting, fishing, ricing, and 

gathering activities.  As discussed in the FEIS, construction-related impacts to these activities 

will be limited to the construction seasons and temporary to short-term and minor.738  Timing of 

construction can mitigate impacts to these activities, and adherence to the minimization measures 

in Enbridge’s Environmental Protection Plan (“EPP”) can further limit potential impacts.739   

As noted previously, the Preferred Route avoids tribal reservations. White Earth Band has 

argued that the Preferred Route crosses “disputed” areas of the White Earth Reservation.740  

Enbridge is not a party to any dispute as to the boundaries of the reservation, nor is this 

administrative body the correct forum for litigating that issue.  However, according to published 

case law, there is no ongoing dispute as to the four townships.  Specifically, a short segment of 

the Preferred Route passes through Nora Township in Clearwater County.  Nora Township is the 

northernmost of four townships that were ceded by the White Earth Band to the U.S. in 1889, 

after which cession the townships were no longer part of the reservation and on which no 

usufructuary rights have existed.741  

                                                
736 Ex. EERA-29 at Appendix. P (FEIS). 

737 See, e.g., Montana v. U.S., 450 U.S. 544 (1981). 

738 Ex. EERA-29 at 9-38 (FEIS) (“Direct impacts from construction could occur on tribal 
resources; however, most of these are considered temporary to short term and minor.”). 

739 E.g., Ex. EERA-29 at 9-33 (FEIS). 

740 E.g., Ex. EERA-29 at 9-11 (FEIS).  

741 White Earth Band of Chippewa Indians v. Alexander, 518 F. Supp. 527, 532 (D. Minn. 1981) 
(concluding that “the language of the Nelson Act and the agreement ceding the four northeastern 
townships to the United States was ‘precisely situated’ to diminish the White Earth Reservation as 
established by the Treaty of 1867 . . . . and that the legislative history, surrounding circumstances, and 
subsequent history clearly indicate that the four northeastern townships of the original reservation are no 
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Mille Lacs Band argues, further, that the Preferred Route will adversely affect residents 

of the Sandy Lake and East Lake Communities by “bisecting” these communities and potentially 

cutting of access to emergency services in the event of a release.742  While Enbridge appreciates 

the concern, there is no evidence in the record supporting a claim that an underground pipeline, 

once constructed, will “bisect” these communities or in any way interfere with transportation in 

the area.  

While the FEIS states that “any route, route segment, or system alternative would have a 

long-term detrimental impact on tribal members and tribal resources,”743 this does not mean that 

all impacts are equal.  Unlike RA-07, RA-08, and No Action, the Preferred Route avoids tribal 

lands, where impacts on tribal resources would, as a practical matter, be greatest.744  Despite 

arguments to the contrary (which fail to acknowledge existing federal law), it simply cannot be 

held that usufructuary rights could prevent the construction of infrastructure on largely private 

property in the entire northern half of Minnesota.   

                                                                                                                                                       
longer part of the White Earth Reservation”), aff’d, 683 F.2d 1129 (8th Cir. 1982) (“If the four townships 
were ceded and never returned to reservation status, no Indian hunting and fishing rights exist within the 
four townships.”), cert. den., 459 U.S. 1070 (1982); see also State v. Butcher, 563 N.W.2d 776, 781 
(Minn. Ct. App. 1997) (stating that “[t]he four ceded townships are no longer considered part of the White 
Earth Reservation”). 

742 Ex. EERA-29 at 9-40 (FEIS). 

743 Ex. EERA-29 at 9-40 (FEIS). 

744 Ex. EERA-29 at 9-38 (FEIS) (“Overall, route alternatives RA-07 and RA-08 would have the 
greatest direct impact on tribal resources within reservations, as they cross two reservations and various 
ceded lands. RA-06 would also have some minor to major impacts on tribal resources within the Fond du 
Lac Reservation.”). 
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4. Economies Within the Route, Including Agricultural, Commercial or 

Industrial, Forestry, Recreational, and Mining Operations.  

The FEIS indicates that impacts to economies within the route will be similar across route 

alternatives; generally, the FEIS concludes that such impacts would be non-existent or 

temporary, minor, and/or negligible.745 

5. Pipeline Cost and Accessibility. 

 The cost to construct the Preferred Route is approximately $2.1 billion.  The cost to 

construct each of the RAs and RSAs relative to the Preferred Route is largely a function of the 

difference in the length of the alternative, as well as special construction consideration such as 

blasting, winter construction, and right-of-way acquisition.746  Schedule 7 to Mr. Barry 

Simonson’s direct testimony747 and Sections 6.6 of the FEIS748 provide details regarding the cost 

of each RA and RSA.  The only alternative that stands as a significant outlier on cost is RA-07, 

which contemplates the in-trench replacement of the pipeline within the existing Line 3 trench.  

The additional costs related to removal, construction in close proximity to existing infrastructure 

and additional right-of-way necessary to accomplish in-trench removal dramatically increase the 

costs of that alternative.  While the FEIS includes only generic costs related to construction of 

the pipeline, Enbridge’s Alternatives Analysis Report provides stronger evidence on this point, 

as the costs provided compare the costs of construction of the pipeline along for the Preferred 

                                                
745 Ex. EERA-29 at §§ 6.5.1; 6.5.2 (FEIS).  

746 Ex. EERA-29 at 6-775 (FEIS).  

747 Ex. EN-22 at Sched. 7 at 172, 176, 180, 183, 186, 189, 192, 195 (Simonson Direct).  

748 Ex. EERA-29 at § 6.6 (FEIS).  
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Route (without facilities) at approximately $1.7 billion and the costs of RA-07, including 

complete in-trench replacement, of approximately $2.4 billion.749  

 Enbridge has provided evidence that it can access the entirety of the Preferred Route for 

both construction and operations of the pipeline.  RA-07 and RA-08, however, present 

unbuildable alternatives due to Leech Lake Band’s denial of any access for construction of a 

replacement pipeline through the Leech Lake Reservation.750  Accordingly, even if the 

Commission were to grant a Route Permit for either RA-07 or RA-08, Enbridge would be unable 

to acquire the access necessary to complete construction of these alternatives through the Leech 

Lake Reservation.   

6. Use of Existing Rights-of-Way and Right-of-Way Sharing or 

Paralleling.  

 The Preferred Route is substantially collocated with existing rights-of-way.  From the 

North Dakota border to Clearbrook, the Preferred Route is 94 percent collocated with the 

Enbridge Mainline Corridor.  Between Clearbrook and the Wisconsin border, the Preferred 

Route is 75 percent collocated with other rights-of-way (the MPL system, transmission lines, and 

road corridors).  In total, the Preferred Route is collocated for over 81 percent of its length.751  

Simply, “[t]he idea that the Preferred Route passes through areas akin to a wilderness area – 

where development is prohibited and human activities are generally absent – is not accurate.”752 

                                                
749 Ex. EN-22, Sched. 7 at 176 (Simonson Direct).   

750 See Evid. Hrg. Tr. Vol. 10A (Nov. 16, 2017) at 142 (Brown) (“Enbridge will not get a permit 
from Leech Lake to access our property.”); Ex. LL-4 (Official Statement of Leech Lake Band, dated 
November 14, 2017); Ex. LL-10 at 1 (Leech Lake Tribal Council Resolution No. LD2018-073, dated 
November 27, 2017). 

751 Ex. EN-46 at 27 (Bergland Rebuttal). 

752 Ex. EN-46 at 27 (Bergland Rebuttal). 
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 Any suggestion that other RAs do not cross so-called “greenfield” areas is also not 

accurate.  For example, RA-03AM crosses slightly more so-called “greenfield” than the 

Preferred Route, 753 and RA-08 crosses “greenfield” too.754   

7. The Extent to Which Human or Environmental Effects are Subject to 

Mitigation.   

The record contains significant information regarding avoidance and/or mitigation 

measures that will lessen the Project’s human and environmental effects.  The FEIS identified a 

multitude of potential mitigation measures, and Enbridge has already agreed to implement many 

of these measures.  For example: 

• With respect to mitigation of potential impacts related to environmental 
justice concerns, as recommended by the FEIS, Enbridge: has sited pump 
stations away from heavily populated areas and areas of tribal 
significance; will work with stakeholders to understand concerns and 
address impacts, consistent with a route permit; and conduct reporting, 
consistent with a route permit.755 

• Enbridge will employ archaeological and tribal monitors during Project 
construction.756 

• Enbridge has reduced the construction workspace to 95 feet in wetland 
areas, which may also benefit fisheries and wildlife.757 

In addition, Enbridge has developed several plans that are already incorporated into Project 

design, construction, and operation.  For example, the EPP provides a multitude of measures that 

mitigate the impacts of Project construction on the environment; the Agricultural Protection Plan 

(“APP”) does the same with respect to agricultural impacts.  Further, Enbridge is committed to 

                                                
753 Ex. EN-22, Sched. 7 at 23 (Simonson Direct). 

754 Ex. EN-22, Sched. 7 at 43 (Simonson Direct). 

755 Ex. EN-30, Sched. 5 at 9 (Eberth Rebuttal). 

756 Ex. EN-30, Sched. 5 at 8 (Eberth Rebuttal). 

757 Ex. EN-30, Sched. 5 at 3 (Eberth Rebuttal). 
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working with federal, state, and local agencies, as well as other stakeholders, to further mitigate 

potential Project impacts.  Schedule 5 to Mr. Eberth’s rebuttal testimony specifically addresses 

the additional mitigation measures proposed in the FEIS.   

8. Cumulative Potential Effects of Related or Anticipated Future 

Pipeline Construction. 

The Line 3 Replacement Project is a stand-alone Project.  There are no planned 

expansions of Line 3 Replacement Project.758  Similarly, there are no other pipeline construction 

projects the completion of which is dependent upon the route for the Line 3 Replacement Project.  

Accordingly, this factor does not support selection of a route other than the Preferred Route.   

9. The Relevant Applicable Policies, Rules, and Regulations of Other 

State and Federal Agencies, and Local Government Land Use Laws.   

For a discussion of the Project’s compliance with applicable law, see Section V(D) 

herein.  With respect to local planning and zoning, specifically, the FEIS indicates that impacts 

will generally be similar across route alternatives.759 

B. ROUTE SEGMENT ALTERNATIVES. 

 Enbridge’s comprehensive review of the RSAs can be found in Schedule 7 of Mr. 

Simonson’s direct testimony.  No party and few (if any) public commenters evaluated the RSAs 

following their acceptance for evaluation within the EIS.  The one exception was the MDNR.  In 

its November 22, 2017, letter, the MDNR commented that it believed five RSAs had the 

potential to reduce impacts to certain natural resources of concern to the MDNR.760  Because 

                                                
758 Ex. EN-2 at 4-19 (R Application).  

759 Ex. EERA-29 at § 6.2.1 (FEIS). 

760 Comment by MDNR at 6 (Nov. 22, 2017) (eDocket No. 201711-137641-01).  MDNR also 
noted 14 RSAs it believes have the potential for greater impacts than the RSA.  Because Enbridge does 
not dispute those conclusions, they are not discussed further here.  Enbridge’s full analysis of all of the 
RSAs can be found in Schedule 7 to Ex. EN-22 (Simonson Direct).   
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MDNR acknowledges that its analysis focuses only on a limited subset of criteria that must be 

considered by the Commission, this section discusses meaningful differences between the 

MDNR’s conclusions and the additional facts presented in Enbridge’s Alternatives Analysis 

Report and the FEIS.  

1. RSA-05. 

 MDNR states that RSA-05 avoids Mud Lake, in the Wild Rice Watershed, which has 

known trumpeter swan nesting, although it would have 4 additional stream crossings.761  The 

FEIS notes meaningful distinctions between RSA-05 and the Preferred Route related to human 

settlement, natural environment, co-location, and natural resources.762 Specifically, RSA-05 

follows a greenfield route in this area, whereas the Preferred Route follows existing pipeline 

infrastructure.  The FEIS also notes some increased impacts to forested and woodland habitats 

along RSA-05 but fewer wetland impacts.763  

 Enbridge also noted a number of these distinctions but concluded that, on balance, RSA-

05 should be included in the Route Permit because it addressed the concern raised by the White 

Earth Band by removing the Project from the Eastern Wild Rice Watershed and thereby 

removing any hydrological connection to Lower Rice Lake, an important wild rice lake for tribal 

members.764 

2. RSA-10. 

 MDNR notes that “RSA-10 follows an existing transmission line near the road instead of 

the Preferred Route that goes through an area the Minnesota Biological Survey (“MBS”) has 

                                                
761 Comment by MDNR at 6 (Nov. 22, 2017) (eDocket No. 201711-137641-01).  

762 Ex. EERA-29 at 7-7 (FEIS).  

763 Ex. EERA-29 at 7-7 (FEIS). 

764 Ex. EN-22, Sched. 7 at 49 (Simonson Direct).  
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preliminarily identified as a site of high biodiversity significance. RSA-10 also avoids an 

Aquatic Management Area and areas with identified species of special concern.”765  The FEIS 

identified differences between RSA-10 and the Preferred Route Applicant’s preferred route 

related to human settlement, natural environment, cultural resources, economics, and natural 

resources.766 

 Enbridge recommended against including RSA-10 due primarily to the potential impacts 

to Itasca State Park, which RSA-10 crosses for 0.7 miles, and because there are seven homes 

within 750 feet of this alternative, two of which would be directly impacted by construction of 

this alternative.767 

3. RSA-15. 

 MDNR states that “RSA-15 avoids several areas of native plant communities and avoids 

an unnamed public water basin and three watercourse crossings, although it does cross another 

creek and another area with a few native plant communities.”768  The FEIS notes differences 

between RSA-15 and the Preferred Route related to human settlement, natural environment, 

cultural resources, economics, and natural resources.769 

 Enbridge recommended against inclusion of RSA-15 because it crosses a U.S. Fish and 

Wildlife Service easement, increases wetland impacts at Fishhook River, increases agricultural 

impacts to center pivot irrigation systems in the area, comes in close proximity to a number of 

                                                
765 Comment by MDNR at 6 (Nov. 22, 2017) (eDocket No. 201711-137641-01).  

766 Ex. EERA-29 at 7-12 (FEIS).  

767 Ex. EN-22, Sched. 7 at 53-54 (Simonson Direct).  

768 Comment by MDNR at 6 (Nov. 22, 2017) (eDocket No. 201711-137641-01).  

769 Ex. EERA-29 at 7-16 (FEIS). 
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residences along County Highway 14, and creates constructability issues due to proximity to an 

area highway, power line, and substation.770 

4. RSA White Elk Lake. 

 MDNR states that “RSA White Elk Lake follows existing disturbed area and avoids a 

forest legacy program easement that would likely raise permitting issues. RSA White Elk Lake 

also avoids fragmenting a site the MBS has identified as having moderate biodiversity 

significance. MDNR strongly recommends RSA White Elk Lake over the Preferred Route.”771  

The FEIS notes differences between RSA White Elk Lake and the Preferred Route related to 

human settlement, natural environment, and natural resources.772  

 Enbridge recommended RSA White Elk Lake not be included in the Route Permit 

because of issues it creates with the hydraulic operation of the pipeline.  The western portion of 

this RSA traverses in the opposite direction of the flow of oil.  This introduces additional stresses 

on the pipeline, which affect the pipeline design and potentially operability and maintenance.773  

Enbridge also noted that this RSA would cross additional land in the Hill River State Forest, run 

adjacent to the Blind Lake Connector All-Terrain Vehicle Trail, and create hydrologic  

connectivity to Wild Rice Lake, a known wild rice lake.774  Enbridge instead recommended 

approval of either the Preferred Route or RSA-Blandin in this area.775   

                                                
770 Ex. EN-22, Sched. 7 at 59-60 (Simonson Direct). 

771 Comment by MDNR at 6 (Nov. 22, 2017) (eDocket No. 201711-137641-01).  

772 Ex. EERA-29 at 7-24 (FEIS). 

773 Ex. EN-22, Sched. 7 at 67 (Simonson Direct).  

774 Ex. EN-22, Sched. 7 at 67 (Simonson Direct). 

775 Ex. EN-22, Sched. 7 at 67 (Simonson Direct). 
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5. RSA-33. 

 MDNR notes that “RSA-33 appears to avoid some forest fragmentation.”776  The FEIS 

notes differences between RSA-33 and the Preferred Route related to human settlement, natural 

environment, and natural resources.777 

 While this is a relatively short RSA and quantitative impacts are relatively similar, 

Enbridge did not recommend including this RSA because of the potential future impacts to an 

active peat-farming operation in the area.778 

C. ROUTE PERMIT AND PROPOSED MITIGATION MEASURES.   

Enbridge respectfully requests that the Administrative Law Judge recommend and the 

Commission grant a Route Permit for the Preferred Route with the incorporation of RSA-05 

(“Recommended Route”) with the conditions as set forth in Schedule 4 to Mr. Eberth’s rebuttal 

testimony.779  No party has recommended any revisions to that draft permit or suggested 

additional conditions be added.  In addition, Enbridge respectfully notes that no other party has 

contested the mitigation measures set forth in Schedule 5 to Mr. Eberth’s rebuttal testimony.   

The MDNR’s November 22, 2017 letter recommended a number of permit conditions be 

included in the Route Permit for the Project.780  Enbridge has reviewed each of the proposed 

conditions and believes that they fall primarily into two categories: (1) items already addressed 

                                                
776 Comment by MDNR at 6 (Nov. 22, 2017) (eDocket No. 201711-137641-01).  

777 Ex. EERA-29 at 7-48 (FEIS).  

778 Ex. EN-22, Sched. 7 at 103 (Simonson Direct).   

779 Ex. EN-30, Sched. 4 (Eberth Rebuttal); Ex. EERA-29 at Appendix E (EPP) and F (APP) 
(FEIS).  

780 Comment by MDNR at 7-12 (Nov. 22, 2017) (eDocket No. 201711-137641-01). 
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in Enbridge’s proposed Route Permit, EPP, or APP,781 and (2) items more appropriately and 

comprehensively addressed through the MDNR permitting process Enbridge will engage in for 

site-specific crossings.782  If such conditions were added to the Route Permit, it is possible, and 

in fact likely, that the conditions to the Route Permit and MDNR permits could differ and create 

unnecessary compliance issues.  Enbridge remains committed to working with the MDNR, and 

other federal, state and local agencies, to obtain the permits necessary to construct the Project.  

Accordingly, Enbridge respectfully submits that no additional conditions are necessary in 

Enbridge’s proposed Route Permit included as Schedule 4 to Mr. Eberth’s rebuttal testimony.   

Enbridge plans to implement the mitigation measures as set forth in its Applications, as 

updated through testimony, including Schedule 5 to Mr. Eberth’s rebuttal testimony, subject to 

any modifications resulting from individual permit conditions included in any federal, state or 

local permit issued for the Project.   

VIII. CONCLUSION. 

On the basis of the entire record and application of Minnesota law, Enbridge respectfully 

request that the Administrative Law Judge make the following recommendations:  

1. Issue to Enbridge Energy, Limited Partnership a Certificate of Need for the Line 3 
Replacement Project with the following conditions: 

(a) Enbridge shall name the State of Minnesota as an additional insured under its 
insurance program once the Project is operational. 

(b) The Applicant shall obtain a parental guaranty from Enbridge Energy Partners in 
substantially the same form as that obtained by North Dakota Pipeline Company 
LLC related to the Sandpiper Pipeline Project. 

                                                
781 See, e.g., installation of cathodic protection, use of third party monitors, restoration 

requirements, HDD frac-out plan.  

782 See, e.g., recommendations related to federal financing encumbrances on MDNR-
administrated state land, access across pipelines to public lands, mineral resource plans.  
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2. Issue to Enbridge Energy, Limited Partnership a Pipeline Routing Permit for the Line 3 
Replacement Project along the Recommended Route. 
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UNPUBLISHED OPINION

PETERSON, Judge.

*1  Hutchinson Utilities Commission (HUC) applied
for a certificate of need in order to build a natural-
gas pipeline. Relator Northern Natural Gas Company
(Northern) intervened in the proceedings before the
office of administrative hearings. The administrative
law judge reserved for the Minnesota Public Utilities
Commission (MPUC) the issue of whether Minnesota
law classifies HUC's proposed pipeline as an intrastate
pipeline. Nonetheless, relying on a comparative-cost
analysis that assumed that the pipeline would not be
considered an intrastate pipeline, the ALJ reasoned that
Northern had failed to demonstrate that the alternatives
it offered more reasonably meet HUC's needs than HUC's
proposed pipeline and recommended that the certificate
of need be issued. Pursuant to the MPUC's scheduling
order, Northern filed exceptions to the ALJ findings,
emphasizing that the pipeline's intrastate status is critical
because if the intrastate-pipeline statute applies, HUC
will lose its eligibility for favorable financing. The MPUC
concluded that it did not need to determine whether the
proposed pipeline, upon completion, will be an intrastate
pipeline and issued an order granting HUC a certificate
of need. Northern petitioned for reconsideration, and the
MPUC denied the petition.

On appeal, Northern argues that (1) the MPUC erred by
refusing to consider the intrastate issue; (2) the MPUC
erred by removing the burden of proof from HUC; and (3)
HUC failed to provide substantial evidence supporting a
determination that its proposed pipeline reasonably meets
any identified need of HUC. We affirm.

FACTS

The City of Hutchinson is located 55 miles west of
Minneapolis and has a population of approximately
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13,050 people. Between 1990 and 2000, the number of
households in Hutchinson increased by about 18.95%, and
growth is projected to continue through at least 2020 due
to Hutchinson's close proximity to the Minneapolis area
and its role as a manufacturing and retail center for the
surrounding rural area.

Respondent Hutchinson Utilities Commission (HUC)
provides electricity and natural-gas services to commercial
and residential customers in Hutchinson. HUC uses
3.2 billion cubic feet (Bcf) of natural gas per year.
Approximately 73% of the gas is used to generate
electricity, and HUC's customers directly consume
27%. Since 1960, HUC has obtained its natural gas
via Northern's pipeline. HUC's current contract with
Northern expires in October 2003.

During winter months, the natural-gas capacity available
to HUC under its contract with Northern is 17,253
dekatherms (Dth) per day, with a minimum delivery
pressure of 450 pounds per square inch gauge (psig).
From 1996 to 2001, HUC's peak winter load was 16,695
Dth per day, which is 97% of capacity. During summer
months, the natural-gas capacity available to HUC under
its contract with Northern is 14,380 Dth per day, with
a minimum delivery pressure of 450 psig. From 1996 to
2001, HUC's peak summer load was 18,291 Dth per day,
which is 127% of capacity. As a result, on peak summer
days, HUC has had to ask its commercial/industrial
customers to reduce their load. It has also had to ask
3M, one of its customers, to reduce its firm commitment
on peak days. On days when natural-gas demand exceeds
capacity, HUC buys capacity from other sources or, if gas
is not available, pays penalties. The Northern market-area
zone where Hutchinson is located is capacity constrained
and fully subscribed.

*2  HUC's demand for natural gas will continue to
increase. HUC anticipates adding gas-powered generators
to produce electricity in 2011 and 2016.

In September 1996, HUC began seeking additional
natural-gas capacity and delivery pressure from Northern,
but they were unable to reach agreement. In February
2002, in response to HUC's request for an economic
feasibility study for providing 40,000 Dth per day at
800 psig, Northern offered to supply that capacity and
pressure provided that HUC pay an initial down payment,
annual capacity reservation payments for each contract

year, and maximum demand and commodity surcharges.
In April 2002, Northern offered to supply a capacity
of 20,000 Dth per day during the winter months and
25,000 Dth per day during the summer months, at
a delivery pressure of 600 psig. The April 2002 offer
would extend HUC's currently contracted firm-market-
area entitlement for eight years, until 2011, and allow
HUC to increase its entitlement beginning November
1, 2003 for an initial eight year term. Northern also
offered to end the initial term any year between 2007
and 2011. Neither of Northern's proposals provided a
detailed explanation of how Northern would meet the
additional capacity and pressure requirements. Neither
proposal assured additional capacity past 2011.

In December 2001, HUC submitted to the MPUC an
application for a certificate of need to construct an 89-
mile natural-gas pipeline connecting the Northern Border
Pipeline Company pipeline near Trimont, Minnesota, to
HUC's facilities in Hutchinson. The proposed pipeline
capacity will be 60,000 million cubic feet (Mcf) per day
through the initial 34 miles of 16-inch pipe and 40,000 Mcf
per day through the remaining 55 miles of 12-inch pipe,
with a delivery pressure of 800 psig. That capacity exceeds
HUC's forecasted need. The total cost of the proposed
pipeline would be at least $25.5 million (HUC's estimate)
but may be as high as $39 million (Northern's estimate).

In January 2002, the MPUC issued an order accepting
HUC's filing as substantially complete upon receipt of
(1) an economic feasibility study by Northern regarding
the cost of Northern expanding its system to provide
more capacity and higher delivery pressure to Hutchinson
and (2) a cost comparison by HUC of the Northern and
HUC proposals. HUC filed those additional documents
in March 2002, and the matter was referred to the Office
of Administrative Hearings (OAH) for a contested-case
proceeding.

Northern, Reliant Energy Minnegasco (Minnegasco), and
respondent Sibley Renville Future Agricultural Interests
Recognized, Inc., intervened in the OAH proceeding.
Public hearings were held on May 15-16, 2002, and
evidentiary hearings were held on June 5, 2002 and on July
22-23, 2002. An administrative law judge (ALJ) issued
findings of fact and conclusions of law and recommended
that HUC be granted a certificate of need. The ALJ
did not determine whether the proposed pipeline was
an intrastate pipeline requiring owners to offer available
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capacity to any customer on an open access, non-
discriminatory basis. In a footnote, the ALJ stated:

*3  The ALJ makes no findings
or conclusions with respect to the
status of the proposed pipeline as
one subject to “Open Access.” The
record contains the legal position of
[respondent Department of Commerce
(DOC) ] and of [Minnegasco] on
this point, but the only testimony on
the issue was in respect to whether
municipal bond financing could be
used if the pipeline is not restricted
to municipal users. At the close of
the hearing, the [DOC] and HUC
requested that this issue be addressed
to the [MPUC] after a ruling on the
Certificate of Need.

Northern filed exceptions to the ALJ's recommendation,
arguing that HUC failed to show the need for the
proposed pipeline and that the proposed pipeline was
governed by Minn.Stat. § 216B.045 (2002). The MPUC
adopted the ALJ's findings of fact, conclusions of law, and
recommendation and issued an order granting HUC the
certificate of need. The MPUC denied Northern's petition
for reconsideration. This certiorari appeal from the order
denying Northern's petition for reconsideration followed.

DECISION

A reviewing court may reverse or modify an agency
decision if the substantial rights of the petitioners may
have been prejudiced because the administrative finding,
inferences, conclusion, or decisions are:

(a) In violation of constitutional provisions; or

(b) In excess of the statutory authority or jurisdiction of
the agency; or

(c) Made upon unlawful procedure; or

(d) Affected by other error of law; or

(e) Unsupported by substantial evidence in view of the
entire record as submitted; or

(f) Arbitrary or capricious.

Minn.Stat. § 14.69 (2002). When reviewing an agency
decision,
the court must  ...  recognize the need for exercising
judicial restraint and for restricting judicial functions to
a narrow area of responsibility lest (the court) substitute
its judgment for that of the agency. It must be guided in
its review by the principle that the agency's conclusions
are not arbitrary and capricious so long as a rational
connection between the facts found and the choice made
has been articulated.

....

When reviewing agency decisions we adhere to the
fundamental concept that decisions of administrative
agencies enjoy a presumption of correctness, and
deference should be shown by courts to the agencies'
expertise and their special knowledge in the field of
their technical training, education, and experience. The
agency decision-maker is presumed to have the expertise
necessary to decide technical matters within the scope
of the agency's authority, and judicial deference, rooted
in the separation of powers doctrine, is extended
to an agency decision-maker in the interpretation of
statutes that the agency is charged with administering
and enforcing. We defer to an agency's conclusions
regarding conflicts in testimony, the weight given to expert
testimony and the inferences to be drawn from testimony.

In re Excess Surplus Status of Blue Cross and Blue
Shield of Minnesota, 624 N.W.2d 264, 277-78 (Minn.2001)
(citations and quotations omitted). On appeal from an
agency decision, the party seeking review bears the burden
of proving that the agency's conclusions violate one or
more provisions of Minn.Stat. § 14.69 (2002). Markwardt
v. State, Water Resources Bd., 254 N.W.2d 371, 374
(Minn.1977) (applying burden of proof to predecessor
statute).

I.

*4  Northern argues that because the pipeline for
which HUC sought a certificate of need is an intrastate
pipeline, the MPUC erred when it refused to consider
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the application of Minn.Stat. § 216B.045 (2002) to the
proposed pipeline. Northern also argues that application
of Minn.Stat. § 216B.045 invalidates the comparative-
cost analysis relied on by the ALJ and the MPUC in
determining that Northern failed to demonstrate that its
alternative proposals meet HUC's needs more reasonably
and prudently than the proposed pipeline.

In making its first argument, Northern mischaracterizes
the MPUC's decision. The MPUC did not refuse to
consider the application of Minn.Stat. § 216B.045 to
the proposed pipeline. In the opening paragraph of
its findings and conclusions the MPUC stated, “The
Commission need not and will not reach the issue
of whether the proposed pipeline, upon completion,
would be subject to Commission regulation under
Minn.Stat. § 216B.045. The only issue considered herein
is whether the certificate of need should be granted.”
This statement demonstrates that the MPUC considered
whether Minn.Stat. § 216B.045 applies to the proposed
pipeline and concluded that it was not necessary to
determine whether the statute applies before deciding
whether to grant a certificate of need for the pipeline.

Northern's second argument essentially disputes the
MPUC's conclusion that it was not necessary to determine
whether Minn.Stat. § 216B.045 applies to the proposed
pipeline before deciding whether to grant a certificate of
need for the pipeline. Northern contends that because
Minn.Stat. § 216B.045 applies to the proposed pipeline,
the MPUC had to consider the impact of Minn.Stat.
§ 216B.045 when deciding whether to grant HUC a
certificate of need.

To understand Northern's argument, it is necessary
to understand the certificate-of-need process. Under
Minn.Stat. § 216B.243, subd. 2 (2002), “[n]o large energy
facility shall be sited or constructed in Minnesota without

the issuance of a certificate of need by the [MPUC].” 1  The
statute further provides that

[n]o proposed large energy facility shall be certified for
construction unless the applicant can show that demand
for electricity cannot be met more cost effectively through
energy conservation and load-management measures and
unless the applicant has otherwise justified its need. In
assessing need, the commission shall evaluate:
(1) the accuracy of the long-range energy demand
forecasts on which the necessity for the facility is based;

(2) the effect of existing or possible energy conservation
programs under sections 216C.05 to 216C.30 and this
section or other federal or state legislation on long-term
energy demand;

(3) the relationship of the proposed facility to overall state
energy needs, as described in the most recent state energy
policy and conservation report prepared under section
216C.18;

(4) promotional activities that may have given rise to the
demand for this facility;

*5  (5) benefits of this facility, including its uses to
protect or enhance environmental quality, and to increase
reliability of energy supply in Minnesota and the region;

(6) possible alternatives for satisfying the energy demand
or transmission needs including but not limited to
potential for increased efficiency and upgrading of
existing energy generation and transmission facilities,
load-management programs, and distributed generation;

(7) the policies, rules, and regulations of other state and
federal agencies and local governments; and

(8) any feasible combination of energy conservation
improvements, required under section 216B.241, that can
(i) replace part or all of the energy to be provided by the
proposed facility, and (ii) compete with it economically.

Minn.Stat. § 216B.243, subd. 3 (2002). In addition to
these statutory factors for assessing need, Minn.Stat. §
216B.243, subd. 1 (2002), directs the MPUC to “adopt
assessment of need criteria to be used in the determination
of need for large energy facilities.” The criteria adopted by
the MPUC state, in part, that a certificate of need shall be
granted if it is determined that
a more reasonable and prudent alternative to the proposed
facility has not been demonstrated by a preponderance of
evidence on the record by parties or persons other than the
applicant, considering:

(1) the appropriateness of the size, the type, and the timing
of the proposed facility compared to those of reasonable
alternatives;
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(2) the cost of the proposed facility and the cost of energy
to be supplied by the proposed facility compared to the
costs of reasonable alternatives and the cost of energy that
would be supplied by reasonable alternatives;

(3) the effects of the proposed facility upon the natural and
socioeconomic environments compared to the effects of
reasonable alternatives; and

(4) the expected reliability of the proposed facility
compared to the expected reliability of reasonable
alternatives.

Minn. R. 7855.0120, subp. B (2001).

Minn.Stat. § 216B.045 states in relevant part:
Subdivision 1. Definition of intrastate pipeline. For the
purposes of this section “intrastate pipeline” means a
pipeline wholly within the state of Minnesota which
transports or delivers natural gas received from another
person at a point inside or at the border of the state, which
is delivered at a point within the state to another, provided
that all the natural gas is consumed within the state. An
intrastate pipeline does not include a pipeline owned or
operated by a public utility, unless a public utility files
a petition requesting that a pipeline or a portion of a
pipeline be classified as an intrastate pipeline and the
commission approves the petition.

Subd. 2. Reasonable rate. Every rate and contract relating
to the sale or transportation of natural gas through
an intrastate pipeline shall be just and reasonable.
No owner or operator of an intrastate pipeline shall
provide intrastate pipeline services in a manner which
unreasonably discriminates among customers receiving
like or contemporaneous services.

*6  Subd. 3. Transportation rates; discrimination. Every
owner or operator of an intrastate pipeline shall offer
intrastate pipeline transportation services by contract on
an open access, nondiscriminatory basis. To the extent
the intrastate pipeline has available capacity, the owner or
operator of the intrastate pipeline must provide firm and
interruptible transportation on behalf of any customer.
If physical facilities are needed to establish service to a
customer, the customer may provide those facilities or the
owner or operator of the intrastate pipeline may provide
the facilities for a reasonable and compensatory charge.

Subd. 4. Contracts; commission approval. No contract
establishing the rates, terms, and conditions of service and
facilities to be provided by intrastate pipelines is effective
until it is filed with and approved by the commission. The
commission has the authority to approve the contracts
and to regulate the types and quality of services to be
provided through intrastate pipelines. The approval of a
contract for an intrastate pipeline to provide service to a
public utility does not constitute a determination by the
commission that the prices actually paid by the public
utility under that contract are reasonable or prudent nor
does approval constitute a determination that purchases
of gas made or deliveries of gas taken by the public utility
under that contract are reasonable or prudent.

Minn.Stat. § 216B.045, subds. 1-4. The statute
regulates the operation of intrastate pipelines by
requiring intrastate-pipeline owners to offer available
pipeline capacity to any customer on an open-access,
nondiscriminatory basis. Northern argues that because
the proposed pipeline is an intrastate pipeline and HUC
will have capacity available on the pipeline, the MPUC
erred when it decided to grant HUC a certificate of
need without considering the impact that offering the
available capacity to customers will have on the operation
of the pipeline. Specifically, Northern argues that if HUC
provides services to a non-municipal customer, the interest
rate that HUC will have to pay to finance the pipeline
will increase, and the higher interest rate invalidates the
MPUC's comparison between the cost of the proposed
pipeline and the cost of alternatives.

Although Northern argues convincingly that the manner
in which the proposed pipeline will be operated will
affect the cost of the pipeline, which, in turn, should
affect the MPUC's cost comparison, we are not persuaded
that the MPUC's determination that it did not need
to decide whether HUC's pipeline will be subject to
regulation under Minn.Stat. § 216B.045 is an error of
law. The MPUC did not conclude that a more reasonable
and prudent alternative to the proposed pipeline had
not been demonstrated solely because of the cost-
comparison figures. The MPUC also concluded that
each of Northern's alternative proposals failed to address
HUC's long-term needs. The MPUC found that the
February 22, 2002, proposal

*7  was not specific regarding meeting
anticipated demands after 2011.... The
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ALJ indicated that he was persuaded
that the February 22, 2002 offer was
not a more reasonable and prudent
alternative to the proposed pipeline
because of the February 22, 2002
offer's cost and its failure to address the
longer term needs.

The MPUC found that the April 24, 2002, proposal

did not provide assurance of additional
supplies past 2011, when HUC
anticipates placing an additional gas
fired generator online....The ALJ
indicated that because this proposal
failed to address the likely need
for increased capacity beginning in
2011, he was persuaded that this was
not a more reasonable or prudent
alternative.

Even if we were to assume that the proposed pipeline is
an intrastate pipeline subject to Minn.Stat. § 216B.045,
there is substantial evidence in the record to support
the MPUC's determination that the alternatives are not
reasonable and prudent alternatives to the proposed
pipeline because the alternatives Northern proposed do
not address anticipated increases in demand after 2011.
Therefore, we conclude that the MPUC did not err when
it determined that it did not need to determine whether
the proposed pipeline is an intrastate pipeline under
Minn.Stat. § 216B.045.

II.

Northern argues that because Minn. R. 7851.0120, subp.
B, places the burden of proving the existence of a more
reasonable and prudent alternative on a party other
than the applicant, the rule conflicts with Minn.Stat. §
216B.243, which places the burden of proving the need
for the proposed facility on the applicant. Northern
contends that the statute places the burden of proof on the
applicant, and a rule cannot change the burden.

We do not agree that Minn. R. 7851.0120, subp. B,
changes an applicant's burden of proof. Under the
certificate-of-need process established by statute and rule,

an applicant bears the burden of proving the need for
a proposed facility. An applicant fails to meet this
burden when another party demonstrates that there is a
more reasonable and prudent alternative to the facility
proposed by the applicant. Minn.Stat. § 216B.243, subd.
3; Minn. R. 7851.0120, subp. 8. This regulatory scheme
is simply a practical way to prevent the issuance of
a certificate of need when there is a more reasonable
and prudent alternative to the proposed facility without
requiring an applicant to face the extraordinary difficulty
of proving that there is not a more reasonable and
prudent alternative. See State v. Paige, 256 N.W.2d 298,
304 (Minn.1977) (recognizing difficulty in “proving a
negative”).

III.

Substantial evidence is defined as: (1) such relevant
evidence as a reasonable mind might accept as adequate
to support a conclusion; (2) more than a scintilla
of evidence; (3) more than some evidence; (4) more
than any evidence; and (5) evidence considered in
its entirety. Cable Communications Bd. v. Nor-West
Cable Communications P'ship, 356 N.W.2d 658, 668
(Minn.1984). “If an administrative agency engages in
reasoned decisionmaking, [we] will affirm, even though
[we] may have reached a different conclusion had [we] been
the fact-finder.” Id. at 669.

*8  The evidence establishes that Northern has no
additional capacity available on the branch line serving
HUC. During the 1996-2001, HUC's peak winter load
reached 97% of contracted-for capacity, and its peak
summer load reached 127% of contracted-for capacity.
HUC presented evidence that its demand for natural gas
will continue to increase through 2016. Northern and
the DOC presented evidence questioning the validity of
HUC's estimates of its future need for natural gas. But “[i]t
is within the peculiar expertise of the agency to evaluate
the weight [and credibility] to be accorded expert evidence,
[so this court] will not substitute [its] judgment for that
of the agency.” In re Hutchinson, 440 N.W.2d 171, 177
(Minn.App.1989), review denied (Minn. Aug. 9, 1989).

Northern argues that it showed the existence of a more
reasonable and prudent alternative to the proposed
pipeline. But, as we have already stated, the MPUC
determined that Northern failed to prove the existence
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of a more reasonable and prudent alternative because
Northern failed to show that its alternatives could meet
HUC's capacity and pressure requirements or provide
additional services beyond 2011. Northern also cites the
environmental costs of constructing a new pipeline, but it
does not cite evidence showing that it could meet HUC's
requirements without constructing an additional facility.

We conclude that the MPUC's order granting HUC a
certificate of need is supported by substantial evidence and

that there is a rational connection between the facts found
by the MPUC and the decision to grant HUC a certificate
of need.

Affirmed.

All Citations

Not Reported in N.W.2d, 2003 WL 22234703

Footnotes
1 The parties do not dispute that the proposed pipeline is a “large energy facility” as defined under Minn.Stat. § 216B.2421

(2002).

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.

Attachment A

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000044&cite=MNSTS216B.2421&originatingDoc=If344d8ccfe0411d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000044&cite=MNSTS216B.2421&originatingDoc=If344d8ccfe0411d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)



